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PREFACE. 


The works on Mussalman Law in the English language are 
too few in number to require an apology for the publication 
of a new book on the subject. But a brief account of 
the origin of “ Institutes of Mussalman Law ” may not be 
devoid of interest to the public. Those of my readers whose 
interests in law or politics travel beyond the boundaries of 
India may remember that more than thirty years ago the 
Reglement Judiciaire which sanctioned the establishment of 
Mixed Tribunals in Egypt for the purpose of dealing with 
questions arising in civil suits between the Egyptians and the 
subjects of the Powers, also provided for the publication of 
the laws relating to the personal status of the Egyptians.* 
Accordingly the Egyptian Government commissioned a Council 
of the leading Ulemas of the University Mosque of Al-Azhar, 
the greatest seat of Islamic learning, to prepare under the 
presidency of Kadri Paclia, a Judge ol the Mixed Tribunal 
of Appeal at Alexandria, a Code of Mussalman Law. The 
result of their labours was a compendium of law based on 
Arabic works of indisputable authority and weight which, being 
translated into French by Kadri Pacha, under the name of 

* Article of the Biglment Judiciaire runs as follows U (le aoumrmmenl Kgyptien) 
publierd egalemmt les loi$ relatives au statut personnel des indigenes. 
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“ Droit Mimdman du statut 'personnel, et des successions d’apr^s 
le rite Hanajite, ” received the sanction of official recognition by 
the Mixed Tribunals in Egypt.* 

Many years ago while passing through Alexandria on nay 
way from Europe to India, I met Sir John (then Mr.) Scotty 
a Judge of the Mixed Tribunal of Appeal and subsequently 
a Judge of the Bombay High Court, who, in the course of 
an interesting interview, drew my attention to the excellent 
work of Kadri Pacha as the only attempt at codification of 
Mussalman law, which had the merit of receiving the hall-mark 
of the sanction of a Mussalman Government. Later on, as 
Judge of the Bombay High Court, Mr. Justice Scott, whilst 
deploring the difficulties which the Indian Judiciary had tO' 
contend with in the administration of Mussalman Law, urged 
me to write a treatise on the lines of the Code of Kadri Pacha, 
adapted to the needs and requirements of my co-religionists in 
India. Circumstances, however, prevented nie from carrying 
out immediately the suggestion of Sir John Scott. A 
few years ago, thinking myself in a better position to do so, 
I wrote to Lord Cromer enquiring whether Kadri Pacha’s 
work was still treated as an authority on Mussalman Law. 
His Excellency, after consulting the legal advisers of the 
Egyptian Government, very kindly wrote to inform me that 
“ the work in question was an undoubted authority on Moslem 
Law.” Thereupon I began to work on the lines suggested 
by the late Sir John Scott. “Institutes of Mussalman Law” 
may, therefore, be regarded as a work which owes its inspiration 
to, and is mainly based on, the Droit Musulman of Kadri Pacha. 

^ See remarks of Scott, J., in Kadir Haji Mahomed v. C. A, Turner (I. L. K., ^ 

Bom., loS), “ InatifiUesof Mussalman Law,” p. 273. 
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Before, however, I explain the plan followed by me in the following 
pages, I should like to give a short sketch of the history 
and position of Mussalman Law in British India. 

When the East India Company undertook the administra- 
tion of Bengal, Warren Hastings in 1772 established a number 
of Civil Courts, and directed that in all civil cases Mussalmans 
were to be governed by the laws of the Koran. Mussalman Law 
Officers well versed in Arabic were, consequently, appointed for the 
purpose of expounding the laws of Islam. This state of things 
continued until the abolition of these Officers in 1864. That 
far-sighted statesman also happily conceived the idea of having 
some of the standard Arabic books on Mussalman Law 
translated into English. Under his distinguished pati'onage 
the Hidayah, the Serajiah and the Sharijiah were for the 
first time made accessible to English readers. Subsequently, 
after nearly half a century, Mr. Neil Baillie compiled his 
“ Digest of Mahomedan Law ” from translations of extracts of 
the Fatawa-i-Alamgiri, the celebrated collection of law' cases 
compiled under the auspices of Aurangzib and designated after 
the title of that great Emperor. These are still the standard 
works on Mussalman Law for the use of Indian Courts and 
English lawyers, but their scope and extent being of a limited 
character they have not adequately fulfilled the objects with 
which they were brought out. Thus, it is that through no 
inherent defect in the system, no lack or paucity of materials 
in the original Arabic, the laws of Islam, enveloped as they are, 
for the most part, in the ample folds of mediaeval tomes written 
in the rich and exuberant language of Arabia, remain a hidden 
mystery to our Judiciary and Executive, as well as to the 
European student unacquainted with the tongue of the Prophet 
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<)f Islani. A well-known Anglo-Indian writer comments on the 
aituation as follows : 

“ No country is more interested than ours in facilitating a 
proper course of study of the Islamic Law. We have a very 
large Mahomedan population subject to our rule which is 
passionately attached to its personal law. We have guaranteed 
that all matters regarding marriage, inheritance, and caste, and 
other religious usages and institutions, affecting Mahomedans, 
shall be governed by the laws and usages of Mahomedans. It 
behoves us, therefore, as a nation to see that those who have to 
administer these laws have facilities afforded to them of studying 
the same. Something was no doubt done in the earlier days of 
our Government in India to discharge this imperative duty.. 
But much remains to be accomplished before it can be 
justly said that we have done our duty. There are many 
important books on Mahomedan Law which are removed 
from the cognizance of our Courts because they are composed 
in a language which is unknown — to European officers at all 
events who preside over them. Surely, some efforts might be 
made to have the best of these translated by competent scholars.” 

This defect, howevei', is remedied by the fact that the time- 
honoured custom of interpreting and expounding Islamic Law by 
a direct research into the original sources contained in the 
voluminous treatises and commentaries in Arabic which obtained 
during the Mussalman lule in India, and which obtains to-day 
in Turkey, Egypt and Arabia, is still in some measure maintained 
in British India. When abstruse and intiicate questions of 
Mussalman Law and Jurisprudence are involved in a case before 
an Indian Court, help is generally sought of the Maulavis versed 
in Arabic, and translations aic made from the original Arabic 
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authorities for the particular occasion and some kind of solution 
is effected. But this mode of instructing the Bench and the Bar 
involves great hardship and entails much trouble and expense 
on the litigants. It is deplorable that the condition of things in 
India does not favour researches into Mussalman Law, or its 
study from the original Arabic sources by our students, and such 
of them as have devoted themselves specially in that behalf, 
are not, as a rule, called upon to occupy that position in life 
to which their learning and ability entitle them and where 
their special knowledge of the subject could be utilized for the 
benefit of the public. Such a situation, it is needless to say, 
is by no means satisfactory to the Mussalman community of 
India. 

While the Personal Jjaw of the Mussalmans was being 
thus administered by the Indian Courts, Lord Macaulay’s 
Indian Law Commission were engaged fiom J 833 in formulating 
proposals for the reform of Judicial establishments, Judicial 
procedure and law of India, and fully after twenty years, their 
recommendations were submitted in March 1854 to Lord 
Romilly’s Royal Commission, for examination and consideration. 
In December 1855, however, the Royal Commission submitted 
their report, in which among other things, they remarked as 
follows : 

“If on any subject embraced in the new body of law it 
should be deemed necessaiy that for a particular class of persons 
or for a particular district or place there should be law different 
from the general law, and if there shall be no particular 
and cogent objection to the insertion of such special law into 
the proposed body of law, such special law, we think, ought 
to be provided in that way. But it is our opinion that no portion 
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either of the Mahoinedau Law or of the Hindu Law ought to be 
enacted as such in any form by a British Legislature. Such 
Legislation, we think, might tend to obstruct rather than to 
promote the gradual progress of improvement in the state of 
the population. It is open to another objection too, which seems 
to us decisive. The Hindu Law and the Mahomedan Law derive 
their authority respectively from the Hindu and the Mahomedan 
religion. It follows that, as a British Legislature cannot make 
Mahomedan or Hindu religion, so neither can it make Mahom- 
edan or Hindu Law. A Code of Mahomedan Law, or a digest 
of any part of that law, if it were enacted as such by the Legis- 
lative Council of India, would not be entitled to be regarded by 
Mahomedans as very law itself, but merely as an exposition of 
law, which possibly might be incorrect. We think it clear that 
it is not advisable to make any enactment which would stand 
on such a footing.” 

The labours of the Indian Law Commissioners resulted 
in the production of a series of most valuable codes. But the 
question of the extension of the process of codification to Hindu 
or Mussalman Law was never taken up seriously, and the 
opinion expressed by Lord Romilly’s Commission remains 
unchallenged. 

Notwithstanding the immense advantages of codification, 
the Government is handicapped by the consideration that any 
attempt to codify Mussalman Law may be received with serious 
misgivings by the general body of the Indian Mussalmans as. 
an encroachment upon their religious liberty. How far it would 
be feasible in the future to bring about a general agreement 
among the Indian Mussalmans, with regard to the codification 
of their Personal Law, by the pressure of practical needa 
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or other causes which brought into existence the French 
Codes, the Italian Codes, and the German Codes,* it is indeed - 
difficult to prognosticate. 

The difficulties which beset the path of the Government in. 
the accomplishment of such a task are correctly appreciated by 
Sir Courtenay llbert. In his admirable work on the Govern- 
ment of India he remarks ; 

“ Those difficulties arise, not merely from tendency of 
codification to stereotype rules which, under the silent influence 
of social and political forces, are in process of change, but from, 
the natural sensitiveness of Hindus and Mahomedans about 
legislative interference with matters closely touching their 
religious usages and observances, and from the impossibility in 
many cases of formulating rules in any shape which will meet with 
general acceptance .... The difficulty begins when a particular 
code is presented in a concrete form. Even in the case of such a 
small community as the Khojahs, who have contrived to combine 
adhesion to the Mahomedan creed with retention of certain 
Hindu customs, it has, up to this time, been found impossible to^ 
frame a set of rules of inheritance on which the leaders of the sect 
will agree. And any code not based on general agreement 
would either cause dangerous discontent or remain a dead 
letter. ”t 

I now proceed to explain the scope, arrangement and method 
of the present work and to indicate its sources. 

The rite of Abu Hanifah is the State religion of the 
Ottoman Empire, and the Mussalman Law as interpreted by 
him is the same all the world over wherever followers of the 

* See “ The Government of India'' by Sir Courtenay llbert, p. 340. 
t See Ibid, p. 339. 
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.^eat Imam are to be found, whether in Turkey, Egypt, Arabia 
• or India. I have, therefore, based my work, as already stated 
above, mainly on Kadri Pacha’s Mussulman Code, and the rules, 
■of law laid down in the different Articles have been carefully 
collated with the original Arabic copy supplied to me by the 
kindness and courtesy of Lord Cromer. Such Arabic commen- 
taries and works on Mussahnan Law as have become recognized 
and acknowledged authorities in India, by virtue of their authenti- 
city, antiquity or the erudition of their authors, I have utilized 
for the purpose of this treatise. Of these works I have given a 
short history in the Bibliography. I have further endeavoured 
to trace the original sources of every rule of law laid down in 
the different Articles and have collected the corresponding 
original Arabic texts in the Appendix, Article by Article, in order 
to enable the reader to go direct to the original sources without 
'«nuch trouble and find out for himself the true and correct law. 
I have also given references to Baillie’s J)igest of Mahomedan 
Law,* Hamilton’s English translation of Hidayalgf and Mac- 
naghton’s Principles of Mahomedan Law,| for the purpose of 
enabling the reader immediately to see how those authorities 
lay down the same principles in an uncodified form. For the 
benefit of those of my readers who have the time or inclination 
to make a further research into the rules of law laid down in 
this treatise, I have given references to two admirable modern 
works relating to Kadri Pacha’s Mussahnan Code, viz., Monsieur 
Eug. Clavel’s Commentaries entitled “ Droit Musulman, du 
statut personnel et des succes-nons d’apres les differents mtes et 
plus particulihrement d’apres le rite Hanajite ” § and Professor 

London, 1865. f By Standish Grove Grady, London, 1870* 

§ Paris, 1895. 


t Calcutta, 1825. 
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Mahotiied Zaidu-nil-Ambani’s Coniraentaries on Al Ahkam-ul- 
Shariah-fil Ahwalil-Shaksiah* I have also collected important 
decided cases in the Indian Courts and the Judicial Committee 
of the Privy Council, from 1795 to 1906, and arranged them 
under the different Articles in order to enable the reader to 
know the case-law bearing on them. Such Acts and Statutes 
as are applicable to the different Articles, have also been 
noted. In short, the object I have in view is to bring out 
a handy book on Mussalinan Law with materials already 
alluded to, so that the minimum of labour oti the part of the 
student may yield the maximum of result : whilst those with 
more time and patience have all the resources at their disposal for 
obtaining a fair mastery of the subject. 

I also desire to note that I have carefully collected the 
important decided cases under the Shia School and inserted them 
in their proper places, in order to enable the reader to see the 
divergence of that branch of law from the Sunni School. 

In the present treatise, among other things, I have dealt 
with the law relating to marriage, dower and divorce, the law 
relating to children including paternity and filiation, suckling, 
fosterage, the custody of children, maintenance of parents by 
their children, maintenance of relatives other than ascendants 
and descendants, and the law relating to Gifts, Wills and 
Executors. With the rise of the sun of learning in the West 
and of Western domination over the East, the study of Oi iental 
languages in India has, owing to various causes, fallen into 
the back-ground, and Indian Mussalinan youths are not 
infrequently obliged to learn their own Personal Law in English 
translations. It is hoped that it may be of some advantage 
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to them to have a full and comprehensive exposition of 
Mussalman Law based on the original Arabic texts carefully 
selected for their benefit. It is a matter of common knowledge 
that in every well-regulated Indian Mussalman household, most 
of the rules on Mussalman Law are, consciously or unconsciously, 
strictly adhered to, although seldom, if ever, a case arising out of 
them comes up before a Court of Justice. An intimate 
acquaintance, therefore, with the law relating to the reciprocal 
rights and duties of husband and wife, of parents and children, 
and maintenance of relations, are of supreme importance. 
Mussalman religion and law are bound up together and the 
Koran itself contains a great code of rules regulating the whole 
of the private and public life of a Mussalman. As religious 
training and moral discipline are essential for the formation of 
-character of a Mussalman youth, it is equally important for good 
government and good citizenship that he should be conversant 
with the true principles of his own Law either through the 
medium of Arabic or English. 

The motive of many a crime among the Indian Mussalmans 
remains unfathomed, and the cause of many a life-long hostility 
untraced, for want of familiarity with the forces which influence 
s,nd dominate the life of a Mussalman. I, therefore, venture to 
think that an acquaintance with the subject dealt with in this 
treatise may prove useful also to those called upon to undertake 
the task of administering justice to a large population where 
Mussalmans preponderate. 

I have included the chapter on Missing Persons in this 
treatise, which, strictly speaking, does not belong to this volume, 
as I desire to indicate some of the important changes which have 
been introduced by the Indian Evidence Act. It was understood 
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for many y^rs that a missing person could not be held to be 
<Jead under Mussulman Law until after the lapse of ninety years 
from his birth,* but recent decisions on the subject have laid 
down that such a rule of law was one of evidence only and fell 
within the purview of the Indian Evidence Act, I am inclined 
to take the same view with regard to the period of gestation 
under Mussulman Law,t viz., that it is only a rule of pre- 
sumption which falls within the scope of the Indian Evidence 
Act. Thus it is highly important to draw a clear distinction 
between the rules of substantive Mussulman Law and those 
which purely belong to the province of adjective Law, The 
rules of Inheritance, Wakf and Pre-emption are not dealt with 
here, but should the reception of the present work be suffi- 
ciently encouraging, they may form the subject of a separate 
volume. 

References to Sale’s Koran have been given and cross- 
references to the different Articles are quoted at the foot of the 
page. I have carefully avoided Arabic or technical words, 
and wherever such words are used, I have given their English 
equivalents. The General Index along with the Summary 
of Contents and General Contents will, it is hoped, facilitate 
any search for references. 

No one is more deeply conscious than myself of the defects 
that may have crept into this work, and I can only urge the 
numerous calls on my time and energy, apart from the pressure of 
official work, as an excuse for their presence. But if, in spite of 
these blemishes, “ Institutes of Mussulman Law ” serves in any 
way to lighten the burden of the student or the task of the 


• See ** Institute# of Mussalman Law,” p. 186. 

t SeeiMd, p.322. 
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Bench and the Bar engaged in the practical application of 
Mussalman Law, I shall deem my labours amply rewarded. 

Finally, I desire to record my thanks to various friends for 
assistance and encouragement ; to the late Sir John Scott, for 
inspiring me with the idea of writing the present treatise ; to the 
late Hoti’ble Mr. Justice Gilbert Henderson, for fostering and 
developing that idea ; to the Earl of Cromer for his kindness and 
courtesy in readily supplying me with necessary books and 
information; to the Hon’ble Sir John Stanley, Chief Justice, 
Allahabad High Court, for valuable suggestions and continuous 
encouragement; to Mr. F. K. Dobbin, Judge, Presidency Court, 
of Small Causes, for the correction of the proofs ; to Mr. M, 
Y. Gauher Ali. Barrister-at-Law, for helping me in translating 
the French of Kadri Pacha’s Mussalman Code into English; 
and lastly, to Mr. Gerald H. Carey, Barrister-at-Law, Cairo. 
Egypt, for revising my translations from the French into Englisli. 

A. F. M. ABDUR RAHMAN. 

16, Toltollah, Calcutta ; 

July 5, 1907. 
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BIBLIOGRAPHY OF WORKS IN THE ORIGINAL 

ARABIC. 


Aieni (Bombay)— 

A commentary on Kunz ulDukaik by Mahmood bin Ahmed, 855, A. H, 

Bahrr-ul-Rayek (Egypt, 1311, A. H.)— 

“The Bahrr-ar-Rayik is by Zain-al-Aabidin Ben Nujaim-al-Misri, who 
died in A. H. 970 (A. D. 1562). He left his work incomplete at 
his death, but it was finished by his brother, Siraj-ad-Din Umr, who 
also wrote another and inferior commentary on the same work, entitled 
the Nahr-al-Faik.’' — Introduction to Morley’s Digest of Indian Cases, 
Vol I, p. cclxx. 

See also Kashf-uz-Zunun^ Vol, V, p. 250 (Leipzig.) 

Durrul-Mukhtar (Lucknow, 1314, A. H.)— 

“ A note book, or Hashiyat, entitled the Hashiyat-al-Tahtawi Ala Durr- 
ul-Mukhtar, was printed and published at Bulak, in the year 1839 
(A. H. 1254); but I have not seen it, and am not aware whether it be 
explanatory of the work of Al-Hiskafi, or of some other treatise bearing a 
similar title,” — Introduction to Morley^s Digest of Indian Cases, Vol. I, 
pp.' cclxxxviii — cclxxxix. 

Fatawa-i-Alamgiri (Lucknow, 1312, A. H.)— 

“ The Fatawa-i-Alamgiri was commenced in the year of the Hijrah 1067 
(A. D. 1656), by order of the Emperor Aurangzeb Aalamgir, by whose 
name the collection is now designated. It contains a bare recital of law 
cases, without any arguments or proofs; an omission which renders it 
defective for elementary instruction. The immense number of cases, 
however, compensate in some measure for this want, which is, moreover, 
supplied by the Hedayab, and other works ; and the insertion of argu- 
ment can the more readily be dispensed with, since the opinions of the 
modern compilers could not have been esteemed of equal authority with 
those of the older writers on jurisprudence, and the mere decision^ 
without comment or explanation, are equally applicable to particular 
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cases, when illustrated and explained by reference to works of authority 
as text books.” — Introduction to Morley's Digest of Indian Cases, Vol, I, 
p. cclxxxix. 

“Of the books of Futawa which have been mentioned, none appear to require 
further notice, except the Fatawa-i-Alamgiri. Mr. Hamilton, by an 
extraordinary mistake, has stated this work to have been composed in 
tlie Persian language, by the authority and under the inspection of the 
‘Emperor Aurangzeb;’ whereas it is well-known to have been written 
in Arabic, the usual language of Mahammudan law and science ; and to 
have been translated into Persian, by order of the Emperor’s daughter, 
the Princess Zeb-oo-Nisa. Several copies of the AraVnc original are in 
Calcutta ; and some imperfect copies of the Persian version ; or rather of 
parts of it. In the catalogue of books appertaining to the Nizamat 
Adalut (among which is an incomplete copy of the Arabic Fatawa-i- 
alumgeeree), the Kazee-ool-Koozat describes this work in the following 
terms : — ‘It was commenced in A. H. 1067,’ corresponding with the 1 1th 
year of Alamgir’s reign.” — Harington’s Analysis of the Bengal 
Regulations, Vol. I, p. 243. 

Fatawa-i-Kazi Khan (Lucknow^ 1295, A. H.)~~ 

“The Fatawa-i-Kazi Khan, or collection of decisions of the Imam Fakhr- 
ad-Din Hasan Ben Mansur al-Uzjandi al-Farghani, commonly called 
Kazi Khan, who died in A. H, 592 (A D. 1195), is a work held in the 
highest estimation in India, and indeed, is received in the Courts as of 
equal authority with the Hidayah of Burhan-ad-Din Ali, with whom 
Kazi Khan was a contemporary ; it is replete with cases of common 
occurrence, and is therefore of great practical utility, the more especially 
as many of the decisions are illustrated by the proofs and reasoning on 
which they are founded.” — Introduction to Morley’s Digest of Indian 
Cases, Vol. I, p. cclxxxv. 

The Futawa-i-Kazi Khan by Fakhr-ood-Deen Husun, of Ouzjand, in 
Furghana, who was contemporary with the author of the Hidayah, and 
whose collection is esteemed of equal authority with that celebrated 
work, must, in some measure, be excepted from the above remark, 
as it illustrates many cases by the proofs and reasoning upon which the 
decision of them is founded.” — Harington’s Analysis of the Bengal 
Regulations, Vol. I, p. 236. 

See also Kmhf-nci-Znnnn^ Vol. IV, p. 364 (Leipzig). 

Fatawa«i<Khairiah (Egypt, 1300 A. H.)— 

A collection of Fntwas by Khairuddin Ahmed al-Faruqi, 1081, A. H. 
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Patawa-i-Serajiah (Luoknow, 1285* A. H*)--* 

The highest authority on the law of inheritance amongst the Sunnis of 
India is the Sirajiyah, which is sometimes called the Faraizas- 
Sajawandi, and was composed by Siraj-ad-Din Muhammad Ben Abd- 
ar-Bashid-as-Sajawandi, but at what precise time is uncertain. The 
Sirajiyah has been commented upon by a vast number of writers upwards 
of forty being enumerated in the Kashf-az-Zunun. The most celebrated 
of these commentaries, and the one most generally employed to explain 
the text, is the Sharifiyah by Sayyid Sharif AH Ben Muhammad-al- 
Jurjani, who died in A. H. 814 (A. D. 141 1).^’— Introduction to 
Morley’s Digest of Indian Cases, Vol. I, p. cclxxxi. 

See Kashf-'itz-Zunim^ Vol. IV, p. 358 (Leipzig.) 

P&th-ul-Kadir (Lucknow)— 

‘*The Fath-al-Kadir HI Aajiz-al-Fakir, by Kamal-ad-I)in Muhammad- 
as-Siwasi, commonly called Ibn Hammam, who died in A. H. 861 
(A. D. 1456), is the most comprehensive of all the comments on the 
Hidayali, and includes a collection of decisions which render it 
extremely useful.” — Introduction to Morley’s Digest of Indian Cases, 
Vol. I, pp. cclxix — cclxx. 

“ The Futh-ool-Kudeer is preferable to the whole as an ample collection of 
cases (rendering it equal in this respect to a Futawa), expressed with 
suitable brevity of language.” — Harington^s Analysis of the Bengal 
Regulations, Vol, I, p. 239. 

See also Kashf-nz-Zv/nvn, Vol. VI, p. 484 (Leipzig). 


Hamavi (Lucknow, 1294 A. H.)— 

A commentary on Ashbah-wan-Nazair by Ahmed bin Mohamed-ul-Hamavi, 
1090, A. H. 

Hidayah (Lucknow, 1290 A. H.)- 

“The text of the Hidayah was published in the original Arabic at Calcutta 
in A. H. 1234 (A, D. 1818), and was again edited, together with its 
commentary, the Kifayah, by Hakim Moulavi Abdal-Majid in 1834.” 
— Introduction to Morley’s Digest of Indian Cases, Vol. I, 
p. cclxviii. 

“The Hidayah is so well-known, from the English version of it, made by 
Mr. Charles Hamilton, and published in the year 1791, that it will be 
unnecessary to say much of it. The Kazee-ool-Koozat, in his catalogue 
of books already adverted to, de.scribes it in the following terms : ‘The 
Hidayah is a commentary upon the Bidayut-ooJ-Moobtudee, and 
both tlie text and comment were composed hy Shykh Boorhan-oo- 
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Deen Alee, so»r-of Abu Bukr, of Murgheenan, who lived to the age of 
sixty-two ; and, after employing thirteen years in the composition of tho 
latter work, departed from this world A. H. 593. The general arrange* 
ment, and divisions of it, are adopted from the Jama i-Sugheer of Imam 
Mohummud. It is celebrated amongst the learned for its selection of 
law cases, and connection of them with the proofs and arguments by 
which they have been determined. Wherefore in every age it has been 
esteemed by lawyers ; many of whom have written comments and anno- 
tations upon it.’ It is spoken of in nearly the same language, by tho 
author of the Kushf-oo-Zunoon, who adds ‘ it is a rule observed by the 
composer of this work to .state first the opinions and arguments of the 
two disciples (Aboo Yoosuf and Imam Mohummud); afterwards the 
doctrine of the great Imam (Aboo Hiuieefah) ; and then to expatiate on 
the proofs adduced by the latter, in such manner as to refute any 
opposite reasoning on the part of the disciples. Whenever he deviates 
from this rule it may be inferred that he inclines to the opinion of Aboo 
Yoosuf and Imam Mohummud It is also his practice to illustrate the 
cases specified in the Jama i-Sugheer, and by Kudooree : intending 
the latter, whenever he uses the expression he has said in the 
book. In praise of the Hidayah, it has been declared, like 
the Koran, to have superseded all previous books on the law ; 
that all persons should remember the rules prescribed in it ; 
and that it should be followed as a guide through life.’ This eulogium 
on the Hidayah is confirmed in a paper written by Moulavee Mohummud 
Rashid, one of the Mooftees of the Supreme Court of Judicature and 
Courts of Sudr Deewanee and Nizam ut Adalut, as well as one of the 
most learned Mosulmans in India, who remarks on the text, and some 
of the principal comments, to the following effect. ‘ No text or 
commentary now extant, can be compared with the Hidayah as a 
digest of approved law cases, illustrated by the proofs and arguments 
which establish them.’ It is therefore, with its comments, fit to be the 
standard of legal decision in the present times. Many commentaries 
have been written upon it : but four only, the Nilmyah, Inaj^ah, Kifayah 
and Futh-ool-Kudeer, are forthcoming in Bengal. The Nihayah waa 
first composed ; and has superior credit as being the original from which 
the others have borrowed. But the author of the Inayah has merited 
esteem by his studious analy.sis ; and interpretation of the letter and 
meaning of the Hidayah, The Kifayah also deserved commendation, 
from its concise statement of the substance of other commentaries, as. 
well as from some additions to them.”~-Harington’s Anal 3 \sis of the^ 
Bengal Regulations, Vol. I, pp. 237 — 239. 

See also Kashf-uz-Znnnn, Vol. VI, p. 479 (Leipzig), 
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Jami-ur-Rumuz (Luoknow, 1301, A. H.)— 

“The last commentary (on the Nikayah) written by Shams-ud-Bin Muham- 
mad-al-Khurasani Al-Kohistani in A. H. 941 (A, D. 1534), is entitled 
the Jami-ur-Rumuz, which is the fullest and the clearest of the lot, as 
well as one of the most useful law books frequently referred to in this 
country. This work was for several years adopted for study in the 
first and second classes of the Calcutta Madrassah.’^ — Tagore Law 
Lectures, 1873, pp. 44 — 45. 

Jawahir i-Nayerah (Delhi)— 

A commentary on the Knduri by Abu Bakr bin Ali-ul-Haddadi-ul-Abbadi,. 
800, A. H. 

KuDZ-ul-Dukaik (Bombay)— 

“The Kunz-ul-Dukayik has been already mentioned, as composed by Hafiz- 
oo-Deen, author of the Kafee and Wafee. It is a short general treatise 
of law, used in Mosulman Colleges, as an elementary book of instruction ; 
but superseded, as a book of reference for legal exposition, by its 
commentaries j of which the following are extant in India. The 
Tubieen-ool-Hukayik, by Fukr-oo-Deen Aboo Mohummud Osman of Zyla, 
who died in A. H. 743. His comment is valued by the followers of Aboo 
Huneefah, as containing a complete refutation of the opposite doctrine of 
Shafiiee. The Buhr-oo-Rayik, by the learned Zyn-oobAabideen Ibn-i 
Nujeein, of Egypt, left incomplete at his death, A. H. 970; and un- 
equally finished by his brother Siraj-oo-Been Omur, who also wrote a 
commentary entitled the Nahr-i-Fayik, but of inferior merit to that of 
Zyn-ool-Aabideen, which is held in the utmost estimation ; and is spoken 
of in the Kushf-oo-Zunoon as equalled only by the Futh-ool-Kadeer, 
Ihn-i-Homam's commentary on the Hidayah. The MUtlub-i-Fayik, or, as- 
more generally called Ay nee, by Budr-oo-Deen Mohummud Ay nee, of 
Bubur in Arabia. This commentary is also esteemed, as containing an 
ample collection of law cases ; and though surpassed, in this respect by 
Buhr-i'Rayik it has the advantage of having been brought to the conclu- 
sion by the author ; whose erudition obtained him the title of Ulamah,. 
in common with Zyn-ool Aabicteen. 

Another commentary on the Kunz-ul-dukayik, entitled Maadun, is known in 
India. But the name of the author has not been ascertained. The 
Eezab by Shykh Yahaya and Rumz-ool Hukayik by Kazee Budr-oo-deen 
Mahmood, are also noticed, with the names of some other commentators, 
in the Kushf-oo-Zunoon ; but they are not celebrated, or quoted aa 
authorities. The court of Nizamut Adalut possess .an incomplete copy 
of the Buhr-oo-Rayik ; on which the Kazee-ool-Koozat remarks (in his. 



bibliogkafhy. 


4x 


catalogue) that “ it comprises a compilation of cases^ general and parti- 
cular ; with the useful result of the author^s researches upon a variety 
of legal questions ; and is received as authentic by the followers of 
A boo Huneefah in every city of Islam. ” — Harington^s Analysis to the 
Bengal Regulations, Vol. I, p. 239 — 240. 

“ An-Nasafi is also the author of the Kanz-ad-Dakaik, a book of great 
reputation, principally derived from the Wafi, and containing questions 
and decisions according to the doctrines of Abu Hanifah, Abu Yusuf, 
the Imam Muhammad, Zufar, Ash-Shafii, Malik and others. Many 
commentaries have been written on his work : the most famous is the 
Bahr-ar-Raik, which may, indeed, almost be said to have superseded it 
in India.” — Introduction to Morley’s Digest of Indian Cases, Vol. I, p. 
cclxx. 

See also Kashf-nz^Zunun, Vol. V, p. 240 (Leipzig). 

Kurat-ul-Ayoon (Egrypt, 1307 A. H.)— 

A supplemental commentary on Durrul-Mukhtar by Molianied Alauddin 
Effendi bin Shaikh Mohamed Ameen, better known as Thu Abideen.‘ 

Munhat-ul-Khaliq (Egypt, 1307 A. H.)— 

A marginal commentary on Radd-ul-Muhtdr by Mohamed Ameen, better 
known as Ibn Abideen, 1252, A. H. 

Radd ul-Muhtar (Egypt, 1307, A. H.) — 

“Another commentary on the Durrul-Mukhtar is the Radd-ul-Muhtar. 
The Radd-ul-Muhtar is composed by Muhammad Amin, known by the 
name of Ibnu Abidin, and printed in Egypt, A. H. 1286, in five volumes 
of 4to size. This great work is occasionally referred to in this 
country.”— Tagore Law I^ectures, 1873, p. 46. 

Sharh-i-Vikayah (Lucknow, 1323 A H )— 

“The Vikayah which was written in the seventh century of the Hijrah, by 
Burhan-ash-Shari^^at Mahmud, as an introduction to the study of the 
Hidayah, has been comparatively eclipsed by its Commentary, the Sharh- 
i- Vikayah, by Ubaid Allah Ben Masuud, who died in A. H. 750 
(A. D. 1349); this aut-hor^s work combines the original text with a 
copious glossar}" explanatory and illustrative.” — Introduction to Morley’s 
Digest of Indian Cases, Vol. I, pp. cclxx — cclxxi. 

“The text of the Vikayah, composed in the seventh century of the Hijrah, 
by Boorhan-oo-Shureeut Mahmood, son of the first Sudr-oo-Shureeut, 
like that of the Kunz-oo-Dukayik, has been superseded, for legal consul- 
tation, by its more extensive commentaries; especially by that of the 
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second Sudr>oo«Shureeut, Obydoollah bin-i-Musaood, who died A. H. 750,. 
distinguished by the title of Sharh-i-Vikayah ; and combining, with the 
original treatise, an ample comment in illustration of it. But both are 
used in Mussulman colleges, for instruction in the science of law, pre- 
paratory to the study of the Hidayah ; upon which the Vikayah is 
founded; being, as its title at length imports (Vikayahoo-Riwayah, fee 
Musaeel-il-Hidayah), the Gustos, guardian or preserver, of the reports of 
cases in the Hidayah. Other commentaries are mentioned in the Kushf- 
oo-Zunoon ; but they are not known to be extant in India ; or quoted J^as 
authorities.” — Harington^s Analysis to the Bengal Regulations, Vol, I, 
pp. 240 — 241. 

Tafsirat-uLAhmedia (Bombay, 1300 A. H.)— 

A comprehensive commentary on the Koran by the well-known .scholar 
Mulla Jeewan, 1130, A. H. 

Tahtavi (Egypt, 1254, A. H.)— 

“ The most celebrated of the commentaries written on Durrul-Mukhtar is 
the ‘ Tahtavi,’ a work used in this country.” — Tagore Law Lectures, 
1873, p. 46. 

Taukihul Hamidiah (Egypt, 1310)— 

A treatise on Mus.salman jurisprudence by Ibn Abideen, 1252, A. H. 

Umdat-uLRiayah (LucKnow)— 

A commentary on Sharh i-Vikaya written by Moulana Abdul Hai of 
Lucknow. 




CORRIGENDA. 


1 Last line /or * Law’ reeui ‘ Laws.* 

2 line 25 for ‘ XVII of 1876 ' nod * XVIII of 1876.’ 

4, 24, 26, 27, 29, 30, 88, 150, 175, Foot-note,/or ‘ Art. 4S2 ’ rmd ‘ Art. 553 ’ for ‘ Art. 495* 
rmd ‘ Art. 566.’ 

38 line 28 place a colon after ’ consideration.’ 

38 foot-note 1, for * Prophed’ read ‘ Prophet.’ 

46 line 12 for • All. * read ‘ All., 77.’ 

46 lines 26. 27 for ‘ one’ read ‘ she.* 

61 line 31 for ‘ wife’ read ‘ a wife.* 

as line 6 for ‘ I. L. R., All.* read ‘ I. L. R., 6 All.’ 

75 In marginal notes of Art. 123 /or * Christian’ read ‘ Christian wife.’ 

79 lines 5, 8 for ‘he* read ‘ it,’ and for ‘his* read ‘ its.’ 

98 line 20 omit the word ‘ of* before ‘ her travelling expense.s.’ 

99 after the line 8 add ‘ See section 245- A of the ('ode of (^ivil Procedure (Act XIV of 

1882).’ 

101 In marginal notes of Art. 175 for ‘ must be husband’s calling’ read * must be 
regulated by husband’s calling.’ 

105 In marginal notes of Art. 185 /or ‘another’ read ‘ another wife.’ 

111 line 28 omit the words ‘ See the Indian Limitation Act (XV of 1877).’ 

112 after line 10 adef the words ' See RarAicf Karmali v. Sherbanoo, 1. L. R*, 29 Bom., 

85 (1904).’ 

148 line 14 /or ‘ or ’ read ‘ and,* and also in marginal note /or ‘ or ’ read ‘ and.’ 

160 line 2 for * paying' read ‘ receiving.* 

165 last but one line for ‘ are’ read * is.* 

172 after line 13 add ‘ See Act XXI of 1850.* 

199 line 17 omit the word ‘ if.* 

217 line 5/or ‘ him’ read ‘ it.* 

220 line 1 for * born’ read ‘ born and married.’ 

232 line 1 for ‘ of age* read ‘ adults.’ 

248 line 28 /or ‘ prevailed* read ‘ prevail.* 

291 In marginal notes of Art. 501 omit * made.’ 

292 line 28 for ‘ Creditors whose debts were before the last contracted ’ read ‘ Creditors 

whose debts were contracted before the last.’ 

293 line 22 /or ‘ will last* read * last will.* 

,323 line 24 for ‘ 12 All.* read ‘ 2 AIL* 




INSTITUTES OF MUSSALMAN LAW. 

BOOK I. 

MARRIAGE. 

(Arts. 1—149.) 


CHAPTER I. 

PROPOSALS OF MARRIAGE. 

(Arts. 1—4.) 

Art. 1. A proposal of marriage may be made to 
any woman who is free from the marriage tie and 
from Iddat} 


Notes. 

Radd-ul-MuhtS,r, Vol. 2, p. 671. 

Zaidn-nil-Ambani, Vol. 1, p. 3. 

The chapter entitled “ Women ” deals with matters relating 
to women, marriage, divorce, dower, &c. — Sale’s Koran, Chap. IV, 
p. 59. 

Where a Mahomedan married woman is not repudiated by 
her husband, she is not entitled legally to marry another — 
Ameend v. Kuitoo Khan, 7 Sel. Rep., S. D, A., 32 (1842). 

Nor even a proposal of marriage can be made to a woman who 
is a married woman — See Dec. Mad. S. D. A., 157 (1855). 

In suits regarding marriage and caste, and all religions 
usages and institutions, the lyfahomedan Law with respect to 


When a 
proposal of 
marriase can 
be rnaoe to 
a woman. 


* Retreat or term of probation, see Art. SIO. 
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INSTITUTES OF MU88ALMAN LAW. 


A proposal 
of marriage 
canndt be 
made to a 
woman who 
is observing 
Iddat 


Mahomedans are to be considered as the general rule by which 
judges are to form their decisions, and their Lordships of the 
Privy Council could conceive nothing more likely to give 
just alarm to the Mahomedan community than to learn by a 
judicial decision, that their law, the application of which has 
been secured to them, is to be overridden upon a question which 
so materially concerned their domestic relations — Buzloor 
Ruheem v. ShumsoonnUsa Begum^ 11 M. I. A., 614 (1872). 

In India the personal law of Mussalmans on marriage has 
been made applicable to Mussalmans by Statutes and Acts : 

The Bengal, North-Western Provinces and Assam Civil Courts 
Act (XII of 1887), section 37, is as follows : — 

(1) Where in any suit or other proceeding it is necessary 

for a Civil Court to decide any question regarding . . . marriage 

or caste or any religious usage or institution, the Mahomedan Law 
in cases where the parties are Mahomedans, . . . shall form 

the rule of decision, except in so far as such law has, by legislative 
enactment, been altered or abolished. 

(2) In cases not provided for by sub-section (1), or by any 
other law for the time being in force, the Court shall act according 
to justice, equity and good conscience. 

See The Punjab Laws Act (IV of 1872), s. 5, amended by 
Act XII of 1878, s. 1 ; The Madras Civil Courts Act (III of 
1873), s, 16 ; The Central Provinces Laws Act (XX of 1875), 
s. 5 ; The Oudh Laws Act (XVII of 1876), s. 3 ; The Lower 
Burma Courts Acts (XI of 1889, s. 4 and VI of 1900) ; Bombay 
Regulation IV of 1827, s. 28. See also 21 Geo. Ill, Chap. 70. 

In Bengal, Act I (B. C.) of 1876, provides for the voluntary 
registration of Mahomedan marriages and repudiations. 

Art. 2. It is not lawful to openly propose marriage 
to a woman while she is observing Iddat, consequent 
upon either a revocable or irrevocable repudiation,'’ 
or upon widowhood. It is, however, allowable to express 
a desire to obtain a widow’s hand, though it is not lawful 
to enter into a contract of marriage with her until the 
period of her Iddat has expired. 


* 8m Art. .SIO. 


* See Art. 217. 
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Notes. 

Eadd-ul-Muhtk-, Vol. 2, p. 671 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 9. 

Baillie, Bk. 4, Chap. 13, p. 358; Zaidu-nil-Ambani, Yol. 1, 

p. 5. 

Marriage with a woman within 4 months and 10 days (Iddat) 
from her husband’s death is invalid — Dec. Mad. S. D. A., 157 
(1855). 

Art. 3. A suitor is allowed to see the face and 
hands of the woman to whom he proposes marriage. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 258. 

Zaidu-nil-Ambani, Vol. 1, p. 8. 

Arti 4. No marriage is complete without declara- 
tion and acceptance. Promises of marriage, the reading 
of d/ Fatiha, or the entering into an agreement are 
not sufficient. Where such promises are made or the 
agreement entered into, each party may retract even 
after acceptance by the woman, or by her guardian* if 
she is a minor, and even after the intended husband has 
made presents with a view to marriage, or has paid the 
whole ot part of the stipulated dower.* 

Notes. 

Radd-ul-Muht5,r, Vol. 2, p. 290; Sharh-i-Vikaya, 
Vol. 2, p. 4. 

Maon. Prin., Chap. 8, s. 1, p. 56 ; Zaidu-nil-Ambani, Vol. 
1, p. 9. 

Al Fatiha : See Sale’s Koran, Chap. I, p. 1 . 

A written agreeihent does not, as a rule, constitute a 
contract of marriage ; it is only one of the modes of proving it — 
Clavel, Vol. 1, p. 10. 


> See Art. 33. 'See Art. 70. 


A suitor can 
seethe face 
and hands of 
the woman 
to whom he 
proposes 
marriage* 


Mere 
promise of 
marriage 
does not 
constituts 
marriage. 



CHAPTER II. 


Declaration 
and accept- 
ance are es- 

riage. 


CONDITIONS REQUISITE FOR A VALID MARRIAG , AND THE LEGAL 
EFFECTS OF MARRIAGE. 

(Arts. 6—18.) 

Art. 5. Marriage is legally contracted by a 
declaration made by one contracting party and by 
acceptance proceeding from the other. 

The declaration may be made by either the man or 
the woman, or by their guardians when the contracting 
parties are minors or legally incompetent*. Where 
the parties are legally competent, the declaration may 
be made by their agents*. 

Notes. 

Durrul-Mukhtdr, Vol. 2, p. 1 ; Radd-ul-MuhtS,r, 
Vol. 2, p. 285. 

Baillie, Bk. 1, Chap. 1, p. 4 ; Hamilton’s Hedayah, Bk. 2, 
Vol. 1, Chap. 1, p. 25 ; Macn. Prin., Chap, 7, s. 2, p. 56 ; 
Zaidu-nil-Ambani, Vol. 1, p. 10 ; Clavel, Vol. 1, pp. 14,35. 

Articles 27 and 132 of the text clearly show that marriage 
contracted during the period of Iddat, is absolutely null and 
void, whether there had been cohabitation or not. Article 2 does 
not permit even of proposing marriage to a woman while she is 
observing Iddat — Clavel, Vol. 1, p. 17. 

It is enacted by section 11 of the Indian Contract Act (IX 
of 1872), that every person is competent to contract, who is of the 
age of majority according to the law to which he is subject, and 
who is of sound mind, and is not disqualified from contracting by 
any law to which he is subject. 

' Sm Arta. 482, 495. ' See Art. 57. 
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By section 2 of the Indian Majority Act (IX of 1875), the 
•capacity of a Mahomedan in the matter of marriage is not 
Affected, and he, being subject to his own personal law, is entitled 
to enter into a contract of marriage when he has attained puberty. 
The age of puberty, according to Mahomedan law, depends on 
the physical signs which denote that state, and when no such 
signs are visible, the age of majority in either sex is fixed on the 
completion of the 15th year. 

When a child is given in marriage by any person other than 
the father or grandfather, he or she has the option of either 
ratifying it or repudiating it on attaining puberty — BadalAurat 
V. Queen-Empress^ I. L. R., 19 Cal., 79 (1891). 

It is essential according to Mahomedan law that the husband 
should be capable of giving a. valid consent, or should be 
represented by some one who can lawfully consent on his behalf ; 
And that the girl also when a minor should be represented 
by a duly authorized person for the purpose of binding her — 
Sobrati v. Jungli^ 2 C. W. N., 245 (1898). 

Consent of a Muslim girl who is of age is essential to make 
the marriage valid — Asgur Alt v. Muhahbat Ali^ 22 W. R., 403 
(1874). 

Although neither writing nor any religious ceremony is 
necessary to the validity of a marriage contract, words of 
proposal and acceptance must be uttered by the contracting parties 
or their agents in each other’s presence and hearing, and in the 
presence and hearing of two male or one male and two female 
witnesses, who must be sane and adult Muslims, and the whole 
itransaction must be completed at one m^eivag-^Aklemannissa Bibi 
V. Mahomed Ilatem^ I. L. R., 31 Cal., 849 fl904). 

Although marriage is a civil contract, it is not positively 
prescribed to be reduced to writing, but the validity and operation 
of the whole are made to depend upon the declaration or proposal 
of one, and the acceptance or consent of the other, of the 
contracting parties or of their natural and legal guardians before 
competent and sufficient witnesses : — Abdul Kadir v. Salima^ 
L L. R., 8 AIL, 149, F. B., per Mahmood. J. (1886). 

The betrothal made by a father cannot be annulled by a 
'daughter on her coming of VLge-^^Fuhhrunnissa v. Ally Raza, 
•6 Sel. Rep., S. D. A., 368 (1840). 
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The nikdh form of marriage is well known and established' 
amongst Mahomedans : — Moneerooddeen v. Ramdhun Bajeekur, 18 
W. R. Or., 28, jjerKemp, J. (1872). 

See KunU v. Moidin, I. L. R., 11 Mad., 327 (1888) ; 
Hamtdvmnhsa v. Zohiruddin Sheik, 1. L. R., 17 Cal., 670' 
(1890) ; Huh Ali v. Wazir-un-nissa, I. L. R., 28 All., 496 (1906). 

Bothdecla- Art. 6- Where both the contracting parties are 
acceptance present, the declaration and acceptance ' must be ex- 
[ and pressed at the same meeting, however long it may last : 
otherwise the marriage is not valid. It is essential also 
meeting. ^jj^t the attention of the contracting parties should 
not be distracted by any other occupation. 

It is necessary that each party should hear the 
words of the other, which may even be uttered in a 
foreign language, so long as both parties know that 
marriage is being contracted. 

It is necessary also that the acceptance in no way 
varies from the declaration. » 

Notes. 

Durrul-Mukhtjir Vol. 2, p. 2 ; Iladd-ul-MuhtS,r, 
Vol. 2, p. 288 ; Fatawa-i-Kazi Khan, p. 152. 

Baillie, Bk. 1, Chap. 1, pp. 5, 10, 11 ; Macn. Prin., Chap. 
7, s. 3, p. 6 ; Zaidu-nil-Ambani, Vol. 1, p. 16. 

Marriage must be completed at one meeting — Aklemannissa 
Bihi V. Mahomed Hatem, I. L. R., 31 Cal., 849 (1904). 

Preaenceof Art. 7. A marriage is not valid unless it is con- 
tracted in the presence of two male witnesses, or of one 

and two female witnesses. 

The witnesses must be adult, of sound mind,, 
and Muslims; They must hear the speech of both 
the parties and must be aware that marriage is being 
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contracted. They may be blind, profligate, descendants 
of both the parties or of one of them. 

A deaf man cannot act as witness to marriage : 
nor will a marriage contract be valid, if made in the 
presence of a witness who is asleep or intoxicated, and 
therefore unable to understand what he heard. 

Notes. 

Durrul-Mukht4r, Vol. 2, p. 2 ; Radd-ul-Muht&r, 

Vol, 2, p. 295 ; Fatawa-i-Sirajiah, p. 208. 

Baillie, Bk. 1, Chap. 1, pp. 5, 6 7 ; Hamilton’s Hedayah, 

Vol. 1, Bk. 2, Chap. 1, p. 26 ; Macn. Prin., Chap. 7, ss. 3, 5, 
p. 56 ; Zaidu-nil-Ambani, Vol. 1, p. 17. 

See Sections 118 and 134 of the Indian Evidence Act 
(I of 1872). 

As to the Mahomedan law of Evidence having ceased to have 
any validity in Indian Courts, see the Report of the Commissioners 
appointed to prepare a body of substantive law for India ; See 
also Queen v. Khyroollah, 6 W. R., Cr. 21, F. B., per Peacock, 

C. J. (1866). 

When both parties are Mussalmans, marriage cannot be 
contracted, but in the presence of two male witnesses or of one man 
and two women — Butoolun v. Koolsoom, 25 W. R., 444 (1876). 

A suit for jactitation of marriage lies in a Civil Court in 
India — Azmat Ali v. Mahmud-ul-Nism, I. L. R., 20 AIL, 96, per 
Edge, C. J. (1897). 

See Hukeem Wahid Ali v, Khan Beebee, 3 Sel. Rep., 

S. D. A., 136 (1821) ; Kureemmonmssa v. Mohahut Khan, Dec. S. 

D. A., 356 (1851) ; Mahtala Bibee v. Ahmed Haleemoozooman, 

10 Cal. L. R., 293 (1881). 

Art. 8. When a father contracts for the giving of One male oi 
his adult daughter in marriage, with her consent and in witneeeee 
her presence, one male witness or two female witnesses 
are sufficient to render the marriage valid. 

This provision also applies when the father is 
present at the marriage of his minor daughter, whom 
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When a 
written 
contract 
necessary. 


Marriage < 
the dumb. 


Marriage 


he has authorized a third party to contract in 
marriage. 

Notes. 

Durrul-MukhUr, Vol. 2 , p, 2. 

Baillie, Bk. 1, Chap. 1, p. 9 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 27 ; Zaida-nil-Ambani, Vol. 1, p. 20. 

Art. 9. When both parties are present, the de- 
claration and acceptance must be expressed verbally. 

When the proposing party is absent, and makes his 
proposal of marriage in writing, the woman to whom it 
is addressed must read it out to the witnesses or inform 
them that such a person has written to her proposing 
marriage, and she must at the same meeting express her 
acceptance. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 1 ; Radd-ul-Muhtfir, 
Vol. 2,'p. 287. 

Baillie, Bk. 1, Chap. 1, p. 11 ; Macn. Prin., Chap. 7, s. 6, 
p. 56 ; Zaidu-nil-Ambani, Vol. 1, p. 22. 

Art. 10. The marriage of the dumb is validly 
contracted by signs, provided the signs used clearly 
indicate a desire to be married. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 294. 

Baillie, Bk. 1, Chap. 2, p. 14. ; Zaidu-nil-Ambani, Vol. 1, 
p. 23. 

Art. 11. Marriage contracted without the amount 
dower being fixed, or without settlement of any 
dower’ at all, is none the less valid, and the contract 
entitles the wife to her proper dower.* 


See Art, 12. 


• See Art. 78. 



CONDITIONS REQUISITB FOB VALID OlABBIAOB. 9 

Note*. 

Sharh-i-Vikaya, Vol. 2, p. 33. 

Zaidu-Dil-Ambani, Vol. 1, pp. 33-34. 

It is not necessary by Mahomedan law that dower should be 
agreed upon before marriage : it may be fixed afterwards — 
Kamar-un-nissa Bibi v. Hussairu Bibi, 1. L. R., 3 All., 266, 
P. C. (1880). 

For widow’s possession of property in lieu of dower, see 
Nowsha Begum v. Umrao Begum, 7 N.-W. P., H. C. R., 60 
(1878). 

A widow is entitled to a lien for whatever dower remains due 
to her, although there may be a dispute as to what is the amount 
actually due — Ahmed Husain v. Hhadija, 3 B. L. R., A. C., Foot- 
note, 28 (1868). 

Art. 12, Marriage is not valid when contracted 
subject to a condition or circumstance, the realisation of 
which is uncertain. 

When it is contracted under an illegal condition, 
the marriage is valid and the condition void ; such would 
be the marriage in which the husband stipulates that 
there should be no dower. ^ 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 4. 

Baillie, Bk. 1, Chap. 2, pp. 17, 19 ; Zaidu-nil-Ambani, 
Vol. 1, p. 25. 

Art. 13. Temporary marriage or marriage in 
Mutah form, the duration of which is limited to a fixed 
period, cannot be validly contracted. 

Notes. 

Durrul-MukhtS.r, Vol. 2, p. 4. 

Baillie, Bk. 1, Chap. 2, p. 18 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 33 ; Zaidu-nil-Ambani, Vol. 1, p. 27 ; Clavel, 
Vol. 1, p. 116. 


Marriage 
subject to a 
condition. 


Temporary 
or Mutah 
marriage is 
void. 


> See Art. 11. 
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According to the Sunni school of Mahomedan law, a mar- 
riage contracted under the form of Mutah is void, but according 
to the Shiah school such a marriage is perfectly valid — In the 
matter of the petition of Luddun Sahiba, I. L. R., 8 Cal., 736 
(1882). 

See also Mahomed Ahid Ali Kumar Kadar v. Ludden Sahiha^ 
I. L. R., 14 Cal., 276 (1886). 


Neither 

E inher- 
a 

temporary 

marriage. 


Art. 14. The marriage contracted under the form 
of Mutah^ or mere enjoyment is void. Neither of ,the 
parties inherits from the other, even when the marriage 
is contracted in the presence of witnesses. 


Notes. 

Radd-ul-Muht4r Vol. 2, p. 318 ; Fatawa-i-Alam- 
giri, Vol, 2, p. 11. 

Baillie, Bk. 1, Chap. 2, p. 18. Hamilton’s Hedayah, Vol. 1, 
Bk, 2, Chap. 1, p. 33 ; Zaidu-nil-Ambani, Vol. 1, p. 27. 

Marriage by Art. 15. A marriage by exchange is valid, and each 
vaHd*^^^ wife is entitled to the proper dower. ^ 

A marriage by exchange is one in which a man 
gives his daughter or his sister in marriage to another 
man without dower, at the same time marrjdng the 
sister or daughter of the latter as compensation. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 18. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 47 ; Zaidu- 
nil-Ambani, Vol. 1, p. 29. 

Contracting Art. 16. The contracting parties in a marriage 
nof’^es^e cannot reserve any option with regard to seeing each 
nor can they impose any other conditions 
ditions. whatsoever. 


• See Arts. 77, 78. 
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If the husband, verbally or in writing, stipulates 
in the marriage contract for beauty or virginity in the 
woman, or for the absence of any fault in her, and 
makes such stipulation a condition of his union with 
her, or if the wife on the other hand stipulates for the 
total absence of any malady or infirmity in her husband, 
the contract remains valid, and the stipulation is null 
and void. Neither party can demand the cancellation' 
of the marriage in the event of the non-fulfilment of the 
conditions stipulated for. 

A wife only has the option of having the marriage 
cancelled when her husband proves to be impotent.* 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 5 ; Jami-ur-Rumuz, 
p. 249. 

Baillie, Bk. 1, Chap. 2, p, 21 ; Zaidu-nil-Ambani, Vol. 1, 
p, 30. 


Art. 17. As soon as the marriage is validly con- Legal effects 
tracted, the marriage ties are established, and the rights 
and duties of the married parties* commence, even before 
consummation. A valid marriage contract renders the 
husband liable towards the wife for the proper dower,* 
in default of any stipulated dower, and obliges him to 
maintain® her so long as she is not rebellious,® or not too 
young for sexual intercourse or to be a companion to 
him in his house. It also renders lawful sexual inter- 
course between the parties, assures the husband marital 
authority,* and makes it binding upon the wife to accede 
to her husband’s desire where such desire is lawful ; it 
prevents her leaving her husband’s house without his 
permission or without reasonable excuse. Such a contract 


* See Art. 48. 

• See Art. 298. 


• See Art. 206. 

♦ See Art. 78. 


* See Art. 166. 

• See Art. 171. 


* See Art. 206. 
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further enjoins on her the duty of properly performing 
the household duties after having received in full the 
prompt part of the dower;' it also creates affinity and the 
prohibitions arising therefrom,* and finally it entitles 
each party to inherit from the other. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 279, 280, 362, 363 
388, 699, 701 ; Bahrr-ul-Rayek, Vol. 3, pp. 83, 84. 

Baillie, Bk. 1, Chap. 1, p. 13 ; Macn. Prin., Chap. 7, 
s. 7, p. 57 ; Zaidu-nil-Ambani, Vol. 1, p. 36 ; Clavel, Vol. 1, 
pp. 8, 55. 

This Article leaves no room for any controversy on the con- 
clusive effects of the marriage independently of consummation. 
Once the marriage is validly contracted the ties of marriage are 
secured, the rights and duties of husband and wife commence 
even before consummation — Clavel, Vol., 1, p. 48. 

See Section 488 of the Code of Criminal Procedure (Act V 
of 1898) ; Abdur Rohoman v. Sakluna^ I. L. R., 5 Cal., 558 
(1879), In the matter of the petition of Din Muhammad^ 
I. L. R., 5 All., 226 (1882) ; In the matter of the petition of 
Luddun Sahiba^ I. L. R., 8 Cal., 736 (1882). 

On the legal effects of marriage, Mahmood, J., says : — “ These 
authorities leave no doubt as to what constitutes marriage in law, 
and it follows that, the moment the legal contract is established, 
consequences flow from it naturally and imperatively as provided 
by the Mahomedan law. I have said enough as to the nature 
of the contract of marriage, and in describing its necessary legal 
effects I cannot do better than resort to the original text of the 
Fataioa’-i'-AlamgiTi^ which Mr. Baillie has translated in the form of 
paraphrase, at page 13 of his digest, but which I shall translate 
here literally, adopting Mr. Baillie’s phraseology as far as pos- 
sible : — ‘ The legal effects of marriage are that it legalizes the 
enjoyment of either of them (husband and wife) with the 
other in the manner which in this matter is permitted by the law ; 
and it subjects the wife to the power of restraint, that is, she 


» See Art. 73. 


• See Arts. 19, 20. 
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becomes prohibited from going out and appearing in public ; it 
renders her dower, maintenance, and raiment obligatory on him ; 
and establishes on both sides the prohibitions of affinity and the 
rights of inheritance, and the obligatoriness of justness between 
the wives and their rights, and on her it imposes submission 
to him when summoned to the couch ; and confers on him 
the power of correction when she is disobedient or rebellious, 
and enjoins upon him associating familiarly with her with 
kindness and coTirtesy. It renders unlawful the conjunction of 
two sisters (as wives) and of those who fall under the same 
category,’ 

That this conception of the mutual rights and obligations 
arising from marriage between the husband and wife bears in 
all main features close similarity to the Roman law and other 
European systems which are derived from that law, cannot, 
in my opinion, be doubted ; and even regarding the power of 
correction, the English law seems to resemble the Mahomedan, for 
even under th© former ‘ the old authorities say the husband may 
beat his wife’ ; and if in modern times the rigour of the law has 
been mitigated, it is because in England, as in this country, the 
criminal law has happily stepped in to give to the wife personal 
security which the matrimonial law does not. To use the language 
of the Lords of the Privy Council in the case already cited : — 
‘ The Mahomedan law, on a question of what is legal cruelty 
between man and wife, would probably not differ materially 
/rom our own, of which one of the most recent expositions 
is the following : — ‘ There must be actual violence of such a 
character as to endanger personal health or safety, or there 
must be a reasonable apprehension of it.* ^ The Court’, as Lord 
Stowell said in Evans v. EvanSy ‘ has never been driven off this 
ground.’ 

Now the legal effects of marriage, as enumerated in the 
Fatawa^i-Alamgiriy come into operation as soon as the contract of 
marriage is completed by proposal and acceptance ; their initia- 
tion is simultaneous, and there is no authority in the Mahomedan 
law for the proposition that any or all of them are dependent 
upon any condition precedent as to the payment of dower by the 
husband to the wife .” — Abdul Kadir v. Salimay X. L. R., 8 AIL, 
149, F. B. (1886). 
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Effect of 18. Every marriage contracted without wit- 

oontea^ nesses' or without one of the conditions requisite for the 

without wit- validity of a marriage is radically void,* and failing the 
ndfises or •' , ° ® 

legal condi- voluntary separation of the parties must be cancelled by 
tions. • . 

a judge. 


Notes. 

Radd-ul-Muhtdr, Vol. 2, pp. 379 — 389 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 40. 

Baillie, Bk. 1, Chap. 8, p. 155 ; Zaidu-nil-Ambani, Vol. 1, 
p. 37 ; Clavel, Vol. 1, p. 113. 

A marriage, contracted without witnesses, produces no effect. 
When cancelled before cohabitation or any equivalent act, it 
creates no prohibition of affinity, nor does it entitle the survivor 
to inherit from the party dying first. Where the husband has 
settled no dower in the contract and the marriage is cancelled 
after actual consummation or after the disappearance of the wife’s 
virginity, the wife is entitled to her proper dower — Butoolun v. 

Koolsoom, 25 W. R., 444 (1876). 

Cohabitation as husband and wife would be evidence of a 
marriage if the parties were Mahomedans, or persons between 
whom a valid marriage could be celebrated — Manowar Khan v. 
Abdullah Khan^ 3 N.-W. P., H. C. R., 177 (1871). 

Marriage will be presumed when there has been continued 
cohabitation and when children have been born during that inter- 
course — Kunem-oon-Nissa v. Ata-ool-lah, 2 Agra, H. C. R., 
217 (1867) ; Masit-un-Nisa v. Pathani, I. L. R., 26 All., 295 
(1904). 

As to personal status of husband and wife at first Christians 
and subsequently Mahomedans — See Skinner v. Skinner, I. L. R., 
25 Cal., 537, P. C. (1897). 


'■ See Art. 7. 


* See Arte. 134, 172. 



CHAPTER III. 


IMPEDIMENTS TO MARRIAGE. 


(Arte. 19—82.) 


Art. 19. It is not lawful for a man to marry more 
than four wives at one time. 

Notes. 


A man 
cannot have 
more ihan 
four wives 
at one time. 


Fath-ul-Kadir, Vol. 2, p. 31. 


Baillie, Bk. 1, Chap. 3, p. 30 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 31 ; Macn. Pi-in., Chap. 7, s. 7, p. 57 ; 
Zaidu-nil-Ambani, Vol. 1, p. 38. 

See Sale’s Koran, Chap. IV, p. 59 

The Mahomedan law prohibits the marrying of more than 
four wives only in case all four are living — Shumsoonissa v. 
GouJur Alt, 4 Sel. Rep., S. D. A., 359 (1827). 

An agreement made by a man not to marry a plurality of 
wives is not illegal according to Mahomedan law — Hurron v. 
Khyroollah,! Fulton’s Rep., 361, per Ryan, C. J. (1838). 


Art. 20- For the validity of marriage it is necessary 
that there should be no prohibition affecting the parties. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 1. 

Zaidu*nil-Ambani, Vol. 1, p. 40. 

Art. 21. Prohibitions are either perpetual or 
temporary. The causes that produce perpetual prohi- 
bitions are legitimate and natural relationship, affinity 
and fosterage.' 

The causes that create temporary prohibitions are as 
follow : — The union with two women related to one 


There must 
be no prohi- 
bition affect- 
ing the 
marriage 
parties. 


Perpetual 
and tempo 
r&ry prohibi- 
tions to 
marriage. 


• See Art 377. 
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Prohibited 
degrees of 
reuitioQship 
in marriage. 


another within the prohibited degree the union with 
more than four women at one time ; the absence of a 
heavenly and revealed religion ;* a final repudiation or 
one pronounced three times ; and the fact that the woman 
is another man’s wife or is observing Iddat,^ consequent 
upon repudiation or widowhood. 

Notes. 

Fatawa-i-Kazi Khan, pp. 165-167 ; Fath-ul-Kadir, 
Vol. 2, p. 16 ; Fatawa-i-Alamgiri, Vol. 2, p. 11. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 1, p. 2d ; Macn. 
Prin., Chap. 7, s. 10, p. 57. Zaidu-nil-Ambani, Vol. 1, p. 40. 

The absence of a heavenly or revealed religion causes 
temporary prohibition to marriage. Both schools, Shiah and 
Sunni, prohibit sexual intercourse between a Mahomedan woman 
and a man who is not of her religion — Himmut Bahadur v. 
Sahebzadee Begum, 14 W. B., 125 (1870). 

A Mahomedan woman cannot enter into a contract of 
marriage with a man who is not a Mussulman — Bakhshi Kishen 
Prasad v. Thakur Das, I. L. E., 19 All., 375 (1897). 

Nor can a Mahomedan woman marry a second husband during 
her first husband’s lifetime — Ameena v. Kuttoo Khan, 7 Sel. Rep., 
S. D. A., 32 (1841). 

Art. 22. A man is forbidden to marry his mother, 
his grandmother, how high soever •* his daughter, his 
son’s daughter, or daughter’s daughter, how low soever ;® 
his sister, his sister’s daughter or brother’s daughter, 
how low soever his paternal or maternal aunt. 

The corresponding male relations are forbidden 
to the woman. Marriage is permissible between first 
cousins. 

• See Art. 22. ♦ Or any woman above her in the 

• See Art. 31. direct line of ascent. 

• See Art. 810. • Or any woman below her in the 

direct line of descent. 
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Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 5 ; Fath-ul-Kadir, 
Vol 2, p. 16 ; Radd-ul-Muht^r, Vol. 2, p. 300. 

Baillie, Bk. 1, Chap. 3, p. 23 ; Hamilton’s Heda^ah, Vol. 1, 
Bk. 2, Chap. 1, p. 27 ; Macn. Prin., Chap. 7, s. 9, p. 57; Zaidur 
nil-Ambani, Vol. 1, p. 41. 

See Sale’s Koran, Chap. IV, pp. 62, 63. 

Art. 23. A man is forbidden to marry the daughter 
of his wife with whom he has consummated marriage, 
and the mother of the wife with whom he has validly 
contracted marriage. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 2 ; Bahrr-ul-Rayek, 
Vol. 3, p. 107. 

Baillie, Bk. 1, Chap. 3, pp. 24, 226 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 1, pp. 27, 28, 29 ; Macn. Prin., Chap. 7, s. 9, 
p. 57 ; Zaidu-nil-Ambani, Vol. I, p. 43. 

Art. 24. A man, who has had illicit intercourse with 
a woman, can marry neither her mother nor her daughter, 
and the woman herself is forbidden to his father and 
his son. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p, 5 ; Radd-ul-MuhtS^r, 
Vol. 2, p. 303. 

Baillie, Bk. 1, Chap. 3, p. 30 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap, 1, p. 29; Zaidu-nil-Ambani, Vol. 1, p. 45. 

Art. 25. Fosterage produces the same impediments 
as legitimate and natural relationship, with the exceptions 
mentioned in the Chapter^ on Suckling. 

Notes, 

Durrul-Mukht^r, Vol. 2, p. 2. 

Baillie, Bk* 1, CHap. 3, p. 30 ; Hamilton’s Hedayah, Vol. 1, 
Bk* 2, Chap. 1, p. 28 ; Zaidu-nil-Ambani, Vol. 1, p. 46. 

* See Bk. ly Chap. II, S. 1, Arts. 365-374. 


Other pro- 
hibitions. 


Illicit inter. 


prohibition 
to marriage. 


Fosterage 
produces an 
impediment 
to marriage. 
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Marriage is 
not valid 
with the 
sister, aunt 
or niece of t 
wife that is 
living. 


Marriage is 
not permis- 
sible with a 
woman ob- 
serving 
Iddat. 


Art. 26. No one can marry the sister, the aunt or 
the niece of the woman with whom he is still united in 
marriage, or of the wife that he has repudiated and who 
has not yet completed the period of Iddat} But if the 
woman who causes the impediment should die or should 
the marriage be dissolved by repudiation^ in any form, 
the impediment would be removed, and after completion 
of the Iddat, marriage with the above-mentioned women 
would be lawful. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 7, 8, 9. 

Baillie, Bk. 1, Chap. 3, p. 31 ; Hamilton’s H^dayah, Vol. 1, 
Bk. 2, Chap. 1, pp. 28, 29 ; .^aidu-nil-Ambani, Vol. 1, p. 48. 

See Sale’s Koran, Chap. IV, entitled ‘ Women,’ p. 59. ’ 

According to Mahomedan law a man cannot marry the sister 
of his wife during the continuance of his union with her — Shuree- 
foonissa v. Khizuroomssa, 3 Sel. Rep., S. D. A., 280 
(1824). 

When a man marries two sisters by one contract, and one 
marriage is known to precede the other, the marriage which is 
the later of the two is absolutely void — Azizunnissa Khatoon v. 
Karimunnissa Khatoon, I. L. R., 23 Cal., 130 (1895). 

Art. 27. Before completion of the prescribed period, 
marriage is not permitted with a woman in Iddaf, whether 
such Iddat is in consequence of repudiation,* the 
husband’s death, or the cancellation of a void marriage. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 9. 

Baillie, Bk. 1, Chap. 3, p. 31; Zaidu-nil-Ambani, Vol. 1, p. 
5 1 ; Clavel, Vol. 1, p. 17. 


See Art. 310. 


* See Art. 317. 
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Art. 28. It is not lawful for a man to take back his Re-marriage 

witli & 

wife, whom he has repudiated three times,* until she has woman repu- 
been legally married to another man, who ha.s effected thre^timea 
actual consummation of marriage with her and has 
subsequently repudiated her, or h.n? died, and until she 
has completed the prescribed period of Iddat.^ 


Notes. 


Fatawa-i-Alamgiri, Vol. 2, p. 128. 


Baillie, Bk. 1, Chap. 3, p. 43 ; Zaidu-nil-Ambani, Vol. 1, p. 53. 
See Sale’s Koran, Chap. II, p. 27. 


Art. 29. It is not lawful to marry a woman in a 
pregnant condition when the author of the pregnancy 
is known. 

But a man may marry a woman pregnant by illicit 
intercourse, ,cn condition that no cohabitation is per- 
missible until after her delivery, unless it is the man 
that rendered her pregnant who marries her. 


Marriage 
during preg- 
nancy is un- 
lawful ex- 
cept when 
the preg- 
nancy is due 
to illicit 
intercourse. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 9. 

Baillie, Bk. 1, Chap. 3, p. 38 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 32 ; Zaidu-nil-Ambani, Vol. 1, p. 52. 


Art. 30. Any man having four lawful wives cannot Marriage 
marry a fifth, until he has repudiated one of the four and wife is un-^ 
waited until the period of Iddat,^ consequent upon such 
repudiation, has expired. four has been 

^ repudiated. 


‘ Notes. 


Sharh-i-Vikaya, Vol. 2, p. 18. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. l,p. 32 ; Zaidu-nil- 
Ambani, Vol. 1, p. 54. 

Where a man lias married four slave girls, his union with 
a free woman is not the fifth marriage and therefore valid — 


• See Art. 248, 


• See Art. 310. 
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Gholam Busun Ali v. Zeinuh Beehee^ 1 Sel. Rep., S. D. A., 
63 (1801). 

See Shumsoonisa v, Gon/ivr AU, 7 Sel. Rep., S. D. A.,. 
359 (1827). 

Art. 81 , A Muslim can marry non-Muslim women^ 
vomen who whose religion is founded on the scriptures, that is to say, 
Christians or Jewesses settled in Muslim States, or 
elsewhere. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 10. 

Baillie, Bk. 1, Chap. 3, p. 41 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 3 ; Macn. Prin., Chap. 7, s. 12, p. 58 ; Zaidu- 
nil-Ambani, Vol. 1, p. 56. 

See Sale’s Koran, Chap. V, p. 82. 

A woman of the Shiah sect, cannot contract a valid marriage 
with a Christian — BakhsJii Kislien Prasad v. Thahurdas^ I. L’. R., 
19 All., 375 (1897). 

Art. 82 . It is unlawful for a Muslim to marry 

Fire-wor- 

shippers, &c., fire- worshippers, sabsens or star- worshippers, whose 
are unlawful, .... , i i i i i i 

religion is not based on any holy book. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 4. 

Baillie, Bk. 1, Chap. 3, p. 40 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 1, p. 30 ; Zaidu-nil-Ambani, Vol. 1, p. 56. 

See Sale’s Koran, Chap. II, p. 26. 

According to Mahomedan law, both the Sunni and Shiah 
schools prohibit marriage between a Mussulman woman and 
a man who is not of her religion — Himmut Bahadur v. Saheb- 
zadee Begurriy 14 W. R., 125 (1870). 

Continued cohabitation between a Mahomedan and a Hindu 
woman does not raise presumption of marriage — Monowar Khan 
w, Aldoollah Khan^ 3 N.-W. P., H. C. R., 178 (1871). 

See In the matter of Bam Kumari, I. L. R., 18 Cal., 264 
(1891) ; Abdul Bazack v. Jafer Bindaneem^ L. R., 21 I. A. 
56 (1893). 


■ See Art 21. 



CHAPTER IV. 


GUARDIANSHIP IN MARRIAGE (VILAYA). 

(Arts. 33-56.) 

SECTION I. QUALIFICATIONS, NECESSARY FOR, AND DUTIES 

OF, A GUARDIAN IN MARRIAGE. 

(Arts. 33—48.) 

Art. 33. A guardian' in marriage, must be adult, 
of sound mind and a Muslim. A profligate person is not 
disqualified from becoming a guardian. 

Notes. 

Durrul-Mukht^r, Vol. 2, pp. 4, 6. 

Zaidu-nil-Arabani, Vol. 1, p. 57. 

The father who is an apostate from the Mahomedan faith 
cannot be the guardian in marriage of his daughter, and conse- 
quently his consent is not necessary — In the matter of Mahin 
Bihi, 13 B. L. R., 160 (1874). 

See Guardian and Wards Act (VIII of 1890), Chap. HI. 

Art. 34. The intervention of a guardian is an 
-essential condition to the validity of the marriage of 
minors, and of adults who are insane, but it is not 
necessary for the validity of marriage between persons 
who are adult and of sound mind. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 5. 

Macn. Prin., Chap. 7, ss. 14, 16, p. 58 ; Zaidu-nil-Ambani, 
Vol. 1, p. 58. 


Necesaary 
qualitica- 
tions of 
guardian iii 
marriage. 


Where the 
intervention 
of aguardian 
in marriage 
is necessary. 


* See Art. 44. 
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The Hanifites hold that a girl who arrives at puberty, with- 
out having been married by her father or guardian, is legally 
emancipated from all guardianship, and can select a husband 
without reference to his wishes — Muhammad Ibrahim v. Oulam 
Ahmeds 1 Bom. H. C. R., 236, Couch, J. (1864), 


The rela- 
tions who 
have the 
right to 
intervene as 
guardians in 
the marriage 
of minors 
and adults 
who are 
incapable. 


Art. 35. The guardians having the right to inter- 
vene in the marriage of minors and of adults who are 
insane, are the nearest Asal/ relations,* following 
the order of inheritance, the nearer excluding the more 
remote.* 

The father of a family"' is the natural guardian of 
his minor children, failing the father, the guardianship 
devolves upon the paternal grandfather, then upon the 
line of collateral male relations, viz., the full-brother, 
the half-brother by the father’s side, the son of the 
full-brother, the son of the half-brother by the father’s 
side, the full-uncle, the half-uncle by the father’s side, 
the son of the full-uncle, the son of the half-uncle by 
the father’s side. 


Notes. 

Durrul-Mukht^r, Vol. 2, p. 6 ; Fatawa-i-Alamgiri, 
Vol. 2, p. 11. 

Baillie, Bk. 1, Chap. 4, p. 45 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 2, pp. 36, 37, 39 ; Zaidu-nil-Ambani, Vol. 1, p. 59 ; 
Clavel, Vol. 1, p. 313. 


Art. 80. Failing Asah relations, the right of guar- 
dianship devolves upon the female line in the following 
order ; — 

The mother, paternal grandmother, daughter, 
granddaughter born of a son or daughter, their descen- 
dants, maternal grandfather, full-sister, half-sister by 
the father’s side, uterine brother and sister, their 


* Agnate. 

* See Art. 52. 


• See Art, 139. 

* See Art. 44. 
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descendants, then upon the other Zavil Arhams,^ viz., the 
paternal aunt, maternal uncle, maternal aunt, daughters 
of aunts, their descendants, following the established 
order. 

Notes. 

Durrul-MukhtS,r, Vol. 2, p. 6. 

Baillie, Bk. 1, Chap. 4, p. 46 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 38 ; Macn. Prin., Chap. 7, s. 19, p. 59 ; 
Zaidu-nil-Ambani, Vol. 1, p. 61. 

The nearer guardian being in jail, and being precluded by 
his absence from acting as guardian in marriage, the marriage 
contracted by the mother and grandmother of the minor was 
held lawful — Kaloo v. Ourihoollah, 13 B. L. R., 1 63, per Kemp, 
J. (1868). 

In the case of apostacy of father, mother’s consent held suffi- 
cient — In the matter of Mahin Bibi, 13 B. L. R., 160 
(1874). 

Art. 37. Minors having no near or remote relation, 
are subject to the guardianship of the ruling authority, or 
the judge, duly authorized to contract in marriage 
orphans of either sex, who are within his jurisdiction. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 6. 

Baillie, Bk. 1, Chap. 4, p. 46 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 39 ; Zaidu-nil-Ambani, Vol. 1, p. 62. 

Art. 38. The executor under a will has no autho- 
rity to contract his wards in marriage, even though the 
father in his will should have conferred this power upon 
him, unless this right is acquired by relationship, or is 
vested in him by a judge, and no other person exists 
having preference over him. 

Notes, 

Durrul-MukhtS.r, Vol. 2, p. 6. 

Baillie, Bk. 1, Chap. 4, p. 48 ; Zaidu-nil-Ambani, Vol. 1, 
p. 63. 


Guardian- 
ship failing 
any rela- 
tions. 


Executor 
cannot in- 
terfere in 
the mar- 
riage of 
wards, unles 
by right of 
relationship. 


* Uterine relations. 
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Muslims 
cannot act as 
guardians to 
non-Mus- 
lims, except 
judicially 
empowered 
to do so. 


Art. 80. Muslims cannot act as guardians tc 
non-Muslims in their marriages, nor in the adminis- 
tration of their property, unless it is in the capacity 
of ruling authority, or its representative. Non-Muslims 
can, however, act as guardians to non-Muslims, both 
in their marriages and in the administration of their 
property. 


Notes. 

Durrul-Mukht&r, Vol. 2 , p. 6. 

Baillie, Bk. 1, Chap. 4, p. 47 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 38 ; Zaidu-nil-Ambani, Vol. 1, p. 64. 


A remote 
relation has 
no prefer- 
ence over a 
near relation 
in the mar- 
riage of 
minors. 


Art. 40. A remote relation has not the right to 
contract minors in marriage, if there is a nearer rela- 
tion fulfilling the necessary conditions for exercising 
guardianship. 

But if the nearer relation is absent and at such 


a distance that the chosen bridegroom’s withdrawal is 
to be feared before the arrival of the reply, the right 
of guardian passes to the next nearest relation, who can 
validly contract the minor’s marriage without the nearer 
relation being able to demand its cancellation. It would 
be the same if the nearer relation were legally- incom- 
petent.* 


Notes. 

Fatawa-i-Aiamgiri, Vol. 2, p. 12 ; Durrul-Mukht&r, 
Vol. 2, p. 2. 

Baillie, Bk. 1, Chap. 4, p. 49 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 39 ; Zaidn-nil-Ambani, Vob 1, p. 64. 


Where a 
Uear relation 
refuses a 
proposal, the 
3udg6 may 
contract 
marriage. 


Art. 41. If the nearer relation refuses a proposal 
of marriage made to his ward, the more remote relation 
has not the right to contract the ward in marriage. 


• See Art. 482. 
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This right is vested in the judge, before whom the 
complaint is lodged, even when the refusal proceeds from 
the father. The Judge, on being satisfied that there is 
no sufficient cause for the refusal, that the husband is 
suitable’, and that the dower settled on the girl is equal 
to the proper dower*, shall, himself or by his deputy, 
contract the marriage in the name of the refusing 
party. But if the refusal of the proposal was based 
on good grounds, such as inferiority, either of the 
husband’s condition, or of the dower settled on the girl, 
the judge cannot give her in marriage against the wish 
of her relation. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 342. 

Baillie, Bk. 1, Chap. 4, p. 50 ; Zaidu-nil-Ambani, Vol. 1, 
p. 66 ; Olavel, Vol. 1, p. 54. 


Art. 42. Where there are two relations of the 
same degree, either can validly contract the ward in mar- 
riage ; and, so long as the marriage is validly contracted, 
ratification by the other relation is not necessary. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 12. 

Baillie, Bk. 1, Chap 4, p. 49 ; Zaidu-nil-Ambani, Vol. 1, 
p. 67. 

Art. 43. The judge, empowered to give female 
orphans in marriage, cannot contract one to himself, nor 
can he contract her to one of his ascendants or 
descendants. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 340. 

Baillie, Bk. 1, Chap. 4, p. 47 ; Zaidu-nil-Ambani, Vol, 1, 

p. 68. 


Either of two 
relations of 
the same 
degree may 
contract a 
ward in mar- 
riage. 


A judge can- 
not marry a 
female or- 
phan in his 
charge. 


* See Art. 62. 


• See Art. 78. 
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Power of 
father and 
grand- 
father with 
regard to 
compelling 
children in 
marriage. 


Where such 
marriage re- 
mains valid. 


SECTION II. — MARRIAGE OP MINORS AND OP ADULTS, WHO 
ARE LEGALLY INCOMPETENT.* 

(Arts. 14-56.) 

^ Art. 44. The father of a family has the power of 
compelling his minor children of either sex, to enter into 
the state of marriage, even when the daughter is not a 
virgin. This right of compulsion is extended to the 
paternal grandfather and all other guardians fulfilling 
the necessary conditions.* 

Adults of either sex afflicted with imbecility or 
habitual madness, and who have been without lucid 
intervals for a whole month, are judicially in the same 
position as minors, and like them, .are subject to the 
right of compulsion. 

Notes 

Durrul-Mukhtar, Vol. 2, p. 5. 

Baillie, Bk. 1, Chap. 4, p. 46 ; Zaidu-nil-Ainbani, Vol. 1, 
p. 69. 

Art. 45. Where the father or grandfather con- 
tracts in marriage his son, grandson, daughter or 
granddaughter, they being minors or adults who 
are legally incompetent, the marriage is valid, and 
its consequences are binding without any one of the 
above being able, on reaching majority, to demand 
its cancelment. This is so, even when the boy suffers 
loss by the heavy amount of dower paid, or when 
the girl suffers by the inferior amount settled on her, or 
by the husband not being her equal.* 

It is the same in the case of an insane woman 
contracted in marriage by her son who is also her 
guardian. 


‘See Art. 62. 
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Notea 

Durrul-Mukht3,r, Vol. 2, p. 56. 

Baillie, Bk. 1, Chap. 4, p. 50 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 41 ; Zaidu-nil-Ainbani, Vol. 1, p. 70. 

Art. 46. Where the father or the grandfather, 
reputed profligate, compels to enter into the state of 
marriage his son, grandson, daughter or granddaughter, 
whether minor or adult who is legally incompetent,’ and 
seriously injures the boy by making him pay a dower 
greater th.an that which he is bound to provide, or 
seriously injures the girl by accepting a dower smaller 
than that which ought to have been settled on her, or if 
he marries her to a husband not her equal, the marriage 
.shall be invalid. 


Notes. 

Durrul-Mukhtar, Vol. 2, p. 56. 

Hiiinilton’s Hedayali, Vol. 1, Bk. 2, Chap. 2, p. 37 ; Zaidu- 
nil-Ambani, Vol. 1, p. 72. 

Art. 47. When a guardian, other than the father or 
grandfather, has a boy or girl placed under his guardian- 
ship, and contracts one of them in marriage to an un- 
suitable person, or causes the ward serious injury by 
reason of the dower given or accepted, the marriage is 
invalid, even when it is a judge who has contracted it. 

Where a guardian marries his ward to a suitable^ 
person and the dower is equal to the proper dower,® the 
marriage is valid, but the ward upon attaining majority 
or when informed of such marriage, is entitled to 
demand its dissolution, even when the marriage has 
been consummated. 


> See Art. 482. * See Art. 62. • See Art. 78. 
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Notes. 

Durrul-Mukht^r, Vol, 2, p. 6. 

Baillie, Bk. 1, Chap. 4, p. 50 ; Hamilton's Hodayah, Vol. 
1, Bk. 2, Chap. 2, p. 37 ; Macn. Prin, Chap. 7, s. 18, p. 58 ; 
Zaidu-nil-Ambani, Vol. 1, p. 73 ; Clavel, Vol. 1, p. 54. 

According to Mahomedan law of the Sunni school, a 
marriage by a minor is voidable only, that is, complete unless 
avoided by the dissent of the girl on her reaching puberty. 

According to the Shiah doctrine, a fazoolee marriage re- 
quires assent of the minor, after attaining puberty and mature 
understanding, to perfect it, and that, in the event of death inter- 
vening before such assent is given, the marriage remains incom- 
plete. Without the assent of a girl after attaining puberty, the 
marriage remains imperfect and does not create any rights and 
obligations. 

In the absence of evidence to the contrary, the presump- 
tion of Mahomedan law is that a girl attains puberty when she 
reaches the age of 9 years — Malka Jeltan v. Mahomed Uskkurree, 
L. R., I. A., Sup. Vol., 192 (1873). 

See Khajooroonissa v, Jloxcshan Jehan, I. L. R., 2 Cal., 184, 
P. C. (1876).' 


Wards coin 
pelled in 
marriage 
have right 
of cancel- 
ling con- 
tract at 
puberty. 


Art. 48. If the wards married under compulsion 
prefer, on attaining puberty, to have their marriage 
dissolved, they must seek their remedy before a judge. 

The judge, after having ascertained that their right 
has not lapsed, will pronounce the dissolution of the 
marriage. If one of the parties dies before the judge 
has pronounced his decision, the survivor* is entitled to 
inherit from the deceased, and the dower settled on the 


wife remains her property or devolves upon her heirs. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 332. 

Baillie, Bk. 1, Chap. 4, p. 50 ; Zaidu-nil-Ambani, Vol. 1, 
p. 76. 


• See Art. 271. 
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Art. 49. Where a woman has the option, upon attain- How a 
ing puberty, of having her marriage cancelled, and upon exercise this 
reaching that age while yet a virgin, still wishes to take tlou. ^ 
advantage of this right, she must protest against the 
action of her guardian and declare before witnesses that 
she is free. This declaration must be made at the moment 
the signs of her puberty become visible, or as soon as she 
is informed, after reaching puberty, of her marriage 
which she had hitherto been kept in ignorance of; 
otherwise she loses her right. 


Her ignorance of this right, or of the moment at 
which she ought to exercise it, is not a valid excuse. 
But having once protested against her marriage before 
witnesses at the proper time, any delay in taking judicial 
action, however protracted it may be, does not cause her 
to lose her right ; unless, in the meantime, she has such 
intei’course with her husband as Avould presume her 
consent to the marriage. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 335, 336 ; Fath-ul- 
Kadir, Vol. 2, p. 53. 

Baillie, Bk. 1, Chap. 4, pp. 51, 52 : Hamilton’s Hedayah, 

Vol. 1, Bk. 2, pp. 37, 38 ; Zaidu-nil-Ambani, Vol. 1, p, 78. 

A minor on attaining puberty may have the marriage con- 
tracted during minority cancelled . — Mulka Jehan v. Mohammed 
Uskhurree L. R., I. A., Sup. Vol., 192 (1873). See Sel. Rep., 

S. A. Bom., 56 (1821). 

Art. 50. Where a gh:l contracted in marriage has Effects of her 
the option of having such marriage cancelled on attain- time "i^*^*®** 
ing puberty, and she reaches that age after the dis- exercised, 
appearance of her virginity, then her silence, at the 
moment her puberty' becomes visible, or her silence 


1 See Art. 495. 



30 


INSTITUTES OF MUSSAUMAN LAW. 


Every male 
or female, 
adult and 
of sound 
mind, can 
marry with- 
out a guar- 
dian’s inter- 
vention. 


when informed of her marriage after reaching puberty, 
if she were ignorant of the fact before that age, does 
not deprive her of the right to protest, unless she has 
given formal or tacit consent to the marriage. 

It is the same for a boy attaining puberty,* and 
who was contracted in marriage by a guardian other 
than the father or grandfather. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 13. 

Baillie, Bk. 1, Chap. 4, p. 54 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 34 ; Zaidu-nil-Ambani, Vol. 1, p. 79. 

A minor, given in marriage by any person other than the 
father or grandfather, has the option of ratifying or repudiating it 
on attaining puberty — Badal Aurat v. Queen-Empress, I. L. R. 
19 Cal., 79 (1891). 

Art. 51. Every male, adult and of sound mind, 
can marry, even if he is a spendthrift, without the inter- 
vention of a guardian. 

Every woman at the age of puberty,* who is 
of sound mind, whether a virgin or not, can marry 
without the intervention of a guardian. The marriage 
which she herself contracts is valid and binding, 
so long as the husband she chooses is her equal,* and 
the dower settled upon her is equal to the proper 
dower.* 


Notes. 

Hidaya, Vol. 2, p. 34. 

Baillie, Bk. 1, Chap. 4, p. 54 : Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 34 ; Zaidu-nil-Ambani, Vol. 1, p. 81. 

Freedom to marry on attaining puberty without the interven- 
tion of guardian — Muhammad Ibrahim v. Oulam Ahmed, 1 Bom. 
H. C. R., 236, per Couch, J. (1864). 


> See Art. 495. 


* See Art. 62. 


• See Art, 78. 
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According to Art. 51, every woman at the age of puberty, 
who is of sound mind, can marr}’ without the intervention of 
a guardian, and Art. 53 says that a woman, who has attained 
puberty, whether virgin or not, cannot be compelled in 
marriage. She must be consulted and give her consent — Clavel, 
Vol. 1, p. 35. 

See Section 11 of the Indian Contract Act (IX of 1872), 
and Section 2 of the Indian Majority Act (IX of 1875). 

Art. 52. Where a woman, adult and legally 
competent, herself contracts marriage against the wish 
of an Asah'^ guardian and the dower is inferior to the 
proper dower,* such guardian can impugn the marriage, 
in spite of its validity, and demand from the husband 
payment of the difference existing between the dower 
settled, and the proper dower, or demand that the 
marriage should be cancelled by a judge. If the husband 
were not suitable,* the marriage would be void ah initio, 
and the subsequent consent of her Anah guardian would 
not render it valid. Where there is no Asah guardian, 
or where such guardian gives his previous and formal 
consent, an unsuitable marriage contracted by the woman 
herself is perfectly valid. 


Notes. 

Radd-ul-MuhtS,r, Vol. 2, pp. 321-22. 

Baillie, Bk. 1, Chap. 5, p. 67 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 41 ; Zaidu-nil-Ambani Vol. 1, p. 81 ; Clavel, 
Vol. 1, p 54. 

Art. 53. A woman who has attained puberty, 
whether virgin or otherwise, cannot be compelled 
in marriage ; she must be consulted and her consent 
obtained. 


Where a 
woman 
marries 
against the 
wish of an 
Asah rela- 
tion, the 
latter can 
impugn the 
marriage if 
husband is 
not suitable 
or provides 
inferior 
dower. 


Consent of a 
woman, vir- 
gin or other- 
wise, is es- 
sential and 
how such 
consent mav 
be expressed* 


* Agnate. 


• See Art. 78 ; 


•iSee Art. 62. 



32 
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Consent of a 
viroman 
other than a 
virgin must 
be expressed 
in words. 


When a girl, who is a virgin, is consulted before 
her marriage, or informed of such marriage after its 
conclusion by a near relation, or his agent,* and of her 
own accord remains silent, after being made aware 
of the husband to whom she has been united, and of 
the amount of dower that has been settled on her, or 
when she smiles or laughs, weeps without sobs, then 
her silence, smile, laugh, or tears will amount, before 
conclusion of the marriage, to a ratification. 

But where a girl, who is a virgin, is consulted and 
informed of her marriage by a distant relation, it is 
indispensable that her consent should be expressed in 
words or by an act which presumes consent, even when 
she has been made aware of her future husband, and of 
the amount of the dower. 


Notes. 

Fath-ul-Kadir, Vol. 2, p. 44 ; Durrul-Mukhtar, 
Vol. 2, p. 5. 

Baillie, Bk. 1, Chap. 4, p. 55 ; Hamiltoa’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 34 ; Zaidu-nil-Ambani, Vol. 1, p. 84. 

See Sections 13, 14 of the Indian Contract Act (IX of 1872.) 

Art. 54. An adult woman, who is not a virgin, 
cannot be given in marriage, unless her consent is 
obtained in words, or by an act which implies her 
consent : and if consulted by a near or distant relation, 
she remains silent, her silence does not amount to 
consent. 

Notes. 

Radd-ul-MuhtUr, Vol, 2, p. 327. 

Baillie, Bk. 1, Chap. 4, p. 60 ; Hamiltoa’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 35 ; Zaida-nil-Amhani, Vol. 1, p. 87. 


“ See Art. 57. 
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Art. 65. A woman, who has lost her virginity Women who 
through an accident or old age, is to be treated as a virgin, 
and so must a wife, separated from her husband by 
reason of hi.s impotency,’ or dissolution of marriage by 
repudiation* or his death, before consummation of the 
marriage. 


Notes. 

Durrul-Mukhtar, Vol. 2, p. 5. 

Baillie, Bk. 1, Chap. 4, p. 61 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, pp. 3.'), 36 ; Zaidu-nil-Ambani, Vol. 1, p. 88. 

Art. 56. A woman, married too young, must 
not be taken to her husband’s house, before she is physic- 
ally tit for sexual intercourse. Her father, who cannot 
be compelled to make her over, has the right of demand- 
ing and receiving on her behalf the prompt* part of the 
dower. In case of dispute between the husband and the 
father of the child wife as to her condition, the judge 
shall appoint either one or two trustworthy matrons to 
examine her. If the report of the matrons confirms the 
husband’s claim, the wife shall be taken to her husband’s 
house : if the report is to the contrary, she will continue 
to remain provisionally in her father’s house. In such 
disputes it is the physical constitution and not the 
age that must be considered. 


Girl wife 
must not be 
taken to her 
husband’s 
house befpre 
she is phy- 
sically ht foi 
sexual 
intercourse, 
and in case 
of dispute 
must be ex- 
amined by s 
matron. 


IQotes. 

Fatawa-i-Alamgiri, Vol. 2, p. 13. 

Baillie, Bk. 1, Chap. 4, p. 54 ; Zaidu-nil-Ambani, Vol. 1, p. 90. 

According to Mahomedan law, the effect of the contract of 
marriage is to place the wife under the dominion of the husband, 
but notwithstanding marriage, the right to the care and custody 
of a girl belongs, not to the husband, but to her mother, until she 
attains the age of puberty — In the matter of Khatija Bihi, 5 
B. L. R., 557, per Norman, J. (1870). 


> See Art. 298. 


* See Art. 217. 


• See Art. 78. 
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U 


A husband is not entitled to recover a wife of ten years old 
from the custody of her mother — Wazir Ali v. Kcdm Ali^ 5 N.-W. 
P., H. C. R., 196 (1873). 

See In the Mdtter of Mahin Bibi^ 13 B. L. R., 160 (1874) ; 
Nur Kadir v. Zulaikha Bihi^ 1. L. R., 11 Cal., 469, per Garth, 
C. J. (1885) ; Korhan v. King^Emperor^ I. L. R., 32 Cal., 444 
(1904). 


CHAPTER V. 

AGENCY IN MARRIAGE. 

(Arts. 67--61.) 

Art. 57. It is allowable for the contracting parties, 
when they are adult, and of sound mind, to contract 
marriage by means of agents.^ 

This power is also accorded to the father and other 
guardians^ who can be represented at the marriage of 
their wards. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 117 ; Fatawa-i-Alamgiri, 
Vol. 2, p. 18. 

Baillie, Bk. 1, Chap. 6, p. 83 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 42 ; Zaidu-nil-Ambani, Vol. 1, p. 91. 

See Fukhronissa v. Shah Ally Ruzzah^ 6 Sel. Rep., S. 
D* A., 368 (1840) ; Abdul Kadir v. Salima^ 1. L. R., 8 All., 149, 
F. B. (1886) ; Badal Aural v. Empress^ I. L. R., 19 Cal., 79 
(1.891) ; Sabrati v. Jungli^ 2 C. W. N., 245 (1898) ; Aklimannessa 
Bibi V. Mahomed Ilatem^ I. L. R., 31 Cal., 849 (1904). 

See Section 183 of the Indian Contract Act (IX of 1872). 

Art. 58. The appointment of an agent for marriage 
can be made verbally or in writing, no witness being 


* See Art. 140. 


• See Art 36. 
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necessary for its validity. Witnesses are only required 
to avoid disputes on the part of the principal. 

Notes. 

Radd-ul-Muhtar, "Vol. 2 , p. 352 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 18. 

Baillie, Bk. 1, Chap. 6, p. 76 ; Zaida-nil-Ambani, Vol. 1, p. 92. 

The authority of an agent may be expressed or implied — See 
Section 186 of the Indian Contract Act (IX of 1872). 

Art. 59. Without the principal’s sanction the agent 
cannot delegate his authority to a third party, unless his 
powers are absolute. 

Notes. 

Radd-ul-MuhtAr, Vol. 2, p. 325. 

Baillie, Bk. 1, Chap. 6, p. 83 ; Zaidu-nil-Ambani, Vol. 1, p. 92. 

See Section 190 of the Indian Contract Act (IX of 1872). 

Art. 60. Where an agent is authorized by a woman 
to give her in marriage, he is not bound to make her 
over to the husband. Nor is he responsible to her for 
her dower unless he has guaranteed it ; in which case 
he is bound to discharge it, his remedy being against 
the husband, provided the latter had authorized such 
guarantee. 

Notes. 

Radd-ul-Muhtar, Vol. 4, p. 443, 

Baillie, Bk. 1, Chap. 6, p. 75 ; .Zaidu-nil-Ambani, Vol. 1, p. 93. 

Art. 61* The contract entered into by the agent 
in the name of his principal is only binding on the latter, 
provided it is made within the scope of his authority. 
If this authority is exceeded, the contract only becomes 
binding after ratification’ by the principal. 


Agent can- 
not delegate 
his power 
without 
principal’s 
authority. 


Agent is not 
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for delivery 
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» See Arts. 141, 142. 
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Hii»band 
must be the 
wife’s equal, 
but wife’s 
inferiority 
does not 
render mar- 
riage invalid. 


Qualifica- 
tioDS that 
constitute 
equality 
in marriage. 


Notes. 

Radd-ul-Muhtar, Vol, 2, pp. 352, 353. 

Zaidu-nil-Ambani, Vol. 1, p. 94. 

The bride’s father is entitled to set aside the marriage, on thfr 
ground of inequality between the parties to the marriage, if it had 
taken place without his consent — Mbhumdee Betjum v. Bairam 
Khan, 1 Agra H. 0. R., 130, per Morgan, C. J. (1866). 

As to enforcement and conssequences of agent’s contracts, 
see Section 226, as to how far the principal is bound when agent 
exceeds his authority, see Section 227, and as to the effects of 
ratification, see Section 196, of the Indian Contract Act (IX of 
1872). 

CHAPTER VI. 

EQUALITY IN MARRIAGE. 

(Arte. 62—69.) 

Art. 62. In order that a marriage may bear the 
character of a suitable union in law, the husband must 
be the equal of the Avoman in accordance with the 
conditions laid down in the following articles. 

The woman’s inferiority does not render the marriage 
invalid. Equality in respect of the husband is a right, 
which may be claimed by the woman’s guardian and b}" 
the woman herself. The question must be considered at 
the time the contract is made ; a subsequent change in 
the husband’s condition would not affect the validit}’^ of 
a marriage. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 343, 344, 348, 349. 

Baillie, Bk. 1, Chap. 5, p. 62 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol. 1, p. 94. 

Art. 08. Where a woman, legally competent, 
chooses a husband without the previous consent of an 
Asah^ guardian,® or where a young girl is given in 

• Aenate * See Art. 35. 
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marriage by a relation, other than the father or grand- 
father, or by one of the latter when he is a reputed 
profligate, it is necessary for the validity of the marriage, 
that the contracting parties, if they are of Arab origin, 
should possess equality of birth ; if not of Arab origin, 
they must possess equality of Islam, fortune, virtue and 
calling. 

Should the husband be inferior to the wife in one of 
the foregoing conditions, the marriage in the above 
cases would be invalid. 


Notes. 

Radd-ul -Muhtar, Vol. 2, pp. 344, 345, 346, 347, 
348 ; Fatawa-i-Alamgiri, Vol. 2, p. 18 ; Bahrr-ul-Rayek, 
Vol. 3, p. 144. 

Baillie, Bk. 1, Chap. 5, p. 66 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-uil-Ambani, Vol. 1, p. 96. 

Art. 64 . In deciding equality in Islam, it is not 
necessary, with regard to the husband, to go back further 
than his father and grandfather. 

Thus he, who has embraced Islam without having 
been bom a Muslim, cannot be the equal of a Muslim 
woman born of a Muslim father, and he, whose father 
only is a Muslim, is not the equal of a woman whose 
father and grandfather were Muslims. 

But he, whose father and grandfather are Muslims, 
is the equal of the woman who has many Muslim 
ancestors. 

, Notes. 

Radd-ul-Muhtar, Vol. 2, p. 346. 

Baillie, Bk. 1, Chap. 5, p. 63 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol., 1, p. 98. 

Art. 65 . Nobility acquired by knowledge and 
merit is superior to that which is inherited. 


What con 
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INSTITUTES OF MUSSALMAN LAW. 


A man able 
to pay the 
prompt part 
of dower and 
wife's main- 
tenance, is 
the equal 
of a rich 
woman. 


Equality in 
respect of 
virtue or 
otherwise. 


Equality as 
regards 
profession 
or trade. 


Thus a learned man, who is not of Arab origin, is 
the equal of an Arab woman, even if she be a Koreishite^. 

A learned man who is poor, is the equal of the 
daughter of the man who is rich and ignorant. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 350. 

Baillie, Bk. 1, Chap. 5, p. 63 ; Zaidu-nil-Ambani, Vol. 1, 
p. 99. 

Art. 66. Possession of wealth on the part of the 
woman is not considered in marriage. The man, who 
possesses sufficient means to discharge the prompt* por- 
tion of the dower, and is able to maintain the wife for one 
month, or, by his labour provide her daily with the 
necessary maintenance, is the equal of a rich woman. 

Notes. 

Radd-ul-Muht5,r, Vol. 2, p. 348. 

Baillie, Bk. 1, Chap. 5, p. 64 ; Hamilton’s Hedayah, Vol. 1. 
Bk. 2, Chap. 2, p. 40 ; Zaidn-nil-Ainbani, Vol. 1, p. 99. 

Art. 67. The man, who is a profligate, is not the 
equal of a virtuous woman, but he is the equal of a 
woman of immoral character. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 347. 

Baillie, Bk. 1, Chap. 5, p. 6.5; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol. 1, p. 100. 

Art. 68. With regard to persons not of Arab 
origin, equality of calling or profession must be taken 
into consideration as regards Arabs themselves, equality 
is only to be considered among those who are engaged; 
in trade. 

* Of the tribe of Koreish in Arabia, to which the Prophed Mahomet belonged. 

• See Art. 73. 
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If the trade followed by the husband is nearly on 
a footing with that followed by the father-in-law, the 
slight difference would not constitute a misalliance ; but 
if the trades difter greatly, he, who exercises a low 
calling, cannot be the equal of a woman whose father 
follows a higher calling. 

In this connection the custom of each country 
must serve as a guide, according as the trades there are 
considered more or less reputable. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 348. 

Baillie, Bk. 1, Chap. 5, p. 66 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 2, p. 41 ; Zaidu-nil-Ambani, Vol. 1, p. 100. 


Art. 69. Where a guardian has contracted a woman ignorance oi 
in marriage by her own consent, and is ignorant of the band’stondi- 
husband’s condition in life, neither the guardian nor the tjoninhfe** 
woman can have the marriage cancelled, if it is discovered marriage, 
subsequently that the husband was not the wife’s equal, affect its 

But where the guardian has stipulated that the ex^Un 
husband should be the wife’s equal, and the husband, roisrepre”^ 
representing himself as such, turns out to be manifestly 
inferior to the wife, the guardian may either ratify the 
marriage or have it dissolved. 


Notes. 

Radd-ul-Muht^r, Vol. 2, p. 344. 

Baillie, Bk. 1, Chap. 5,pp. 70, 71 ; Zaidu-nil-Amhani, Vol. 1, 

p. 102. 

See Section 19 of the Indian Contract Act (IX of 1872). 
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Minimum 

dower. 


DOWER. 

(Arts. 70—119.) 

SECTION 1. — AMOUNT OF DOWER, AND THE FIT SUBJECTS OF 
WHICH DOWER MAY CONSIST. 

(Arts. 70-73.) 

Art. 70. The lowe.st amount of dower is fixed at 
ten dirhems^ or pieces of silver weighing seven miskals, 
coined or uncoined. There is no limit to dower, and the 
husband may settle upon the wife a dower more or less 
considerable in accordance with his means. 

Notes. 

Hidaya, Vol. 2, p. 305 ; Radd-ul -Muhtar, Vol. 2, 
pp. 356, 357, 358. 

Baillie, Bk. 1, Chap. 7, pp. 92, 93 ; Hamilton’s Hedayab, 
Vol. 1, Bk. 2, Chap. 3, p. 44 ; Zaidu-nil-Ambani, Vol. 1, 
p. 103 ; Clavel, Vol. 1, p. .51 . 

See Sale’s Koran, Chap. XXXllI, p. 348. 

There is nothing in the Mahomedan law to limit the amount 
fixable for dower — Mnlleeha v. Jnmeela, 11 B. L. R., 37.5, 
P. C. (1872). 

By the Sunni doctrines of Hanifa, the extent of dower is not 
limited ; the parties may extend it by agreement to what amount 
they please ; ten dirhems is the lowest rate. Among the 
Shiahs, the lowest or highest rate is not fixed ; anything possess- 
ing a legal value, may lawfully be given as dower, but the 
proper dower is five hundred dirhems. — Oomduton-Nissa Begum 
V. Asud AU, 1 Sel. Rep., S. D. A., 369 (1809). 

Six Shillings and eight pence sterling. 
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Agreeably to the doctrines of the Shiah and the Sunni sects, 
it is optional with the parties contracting the marriage to fix the 
amount either before or after the reading of the marriage 
ceremony — Rahut^Oo^nissa v. The heirs of Mirza Hizubr Beg^ 2 
Sel. Rep., S. D. A., 254 (1816), 

Where the amount of dower stipulated was excessive with 
reference to the means of the husband, under the Oudh Laws Act, 
1876, a reasonable amount was allowed to the wife, having regard 
to her status in life — Suleman Kadr v. Mehdi Begum Surrega^ 
L. R., 20 I. A., 144 ; 1. L. R., 21 Cal., 135, P. C. (1893). 

Dower is often high among Mahomedans, to prevent the 
husband repudiating his wife, in which case he would have to pay 
the amount stipulated— Begum v. Sakina Begum^ L. R., 19 
I. A , 157 ; I. L. R., 19 Cal., 689, P. C. (1892). 

The Courts in the N.-W. Provinces have not been vested 
by the Legislature with the discretion which has been confer- 
red on the Courts in Oudh, by section 5 of Act XVIII of 
1876, to award to a Mahomedan lady only so much of the 
stipulated amount of dower, as the Court may consider reasonable 
with reference to the means of the husband and the status of the 
wife — The Collector of Moradahad v. Harhans Singh, I. L. R., 21 
All., 17 (1898). 

Proof of verbal contract for a large amount of dower is 
allowable — Shah Najumooddeen Ahmed v. Beehee Hosseinee, 4 W. 
R., 110 (1865) ; Abdul Karim v, Fazilat-un-Nissa, 5 Sel, Rep., 
8. D. A., 90 (1830). 

See Tajoo Beheew, Noorun Behee, 1 W. R., 31 (1864); Abdul 
Kadir v. Salima, I. L. R., 8 Alb, 149 (1886). 

Art. 71. Dower may consist of movable and 
immovable property, jewels, animals, things which may 
be replaced by things of like nature, and even the 
usufruct of movable or immovable property. 

Notes. 

Radd-ul'MuhtS,r, Vol. 2, p. 357. 

Baillie, Bk. 1, Chap. 7„ p. 93 ; Zaidu-nil-Ambani, Vol. 1, 
p. 105. 
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Where a deed of settlement covered certain property which 
was not in the possession of the settlor, held that the settlement 
was invalid — Noor Buksh Chowdree v. Mahomed Arif Chowdree^ 
7 Sel. Rep., 8. D. A., 142 (1843). 

Where property given to wife in her dower contained no 
specification, held that the Kabinnamah did not convey such pro- 
perty — Kadirdad Khan v. Nooroon Nissa, 7 Sel. Rep., 8. D. A., 
185 (1844) ; See also Shaik Futteh All v. Jarwa^ 6 Sel. Rep., S. 
D. A., 216 (1837). 

Property non-existent cannot be made subject of dower — 
Oojudhea Beebee v. Mohun Behee^ 6 Sel. Rep., S. D. A., 34 (1835). 

Where the husband had previously settled the whole of his 
property upon a wife in lieu of dower, he cannot, without the 
latter’s permission, make over any portion of the same to another 
wife — Banno Beebee v. Fukheroodeen Hosein^ 2 Sel. Rep., S. 
D. A., 230 (1816). 

See Svffuronisa v. A/jesha Bibi^ 6 Sel. Rep., S. D. A., 215 
(1837) ; Muhamed Noor Buksh v. Buditn Chund Bihee, Dec. 
8. D. A., 885 (1852). 

Art. 72. Those things which have no value in 
themselves or cannot be lawfully possessed by Muslims, 
cannot validly be settled as dower. 

If unlawful things are settled as dower, the 
settlement is void, but the contract none the less 
remains valid. ‘ 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 23. 

Zaidu-nil-Ambani, Vol. 1, p. 106. 

Art. 78. The dower may be paid in full at the time 
of the marriage contract or subsequently, or it can be 
divided into two parts, one prompt and the other defer- 
red, according to the custom of the locality. 


• See Art. 91. 



DOWBR. 


43 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 32, 33. 

Macn. Prin., Chap. 7, s. 22, p. 59 ; Baillie, Bk. 1, Chap. 7, 
p. 92 ; Zaidu-nil-Ambani, Vol. 1, p. 106 ; Clavel, Vol. 1, p. 64. 

Unless the payment of the whole or part of the dower is 
expressly postponed, it is payable on demand — Masthan Saheh 
V. Assan Bivi Ammal^ I. L. R., 23 Mad., 371 (1900). 

No claim would lie for the dower not exigible, until the death 
of the husband, or the dissolution of the marriage by repudi- 
ation — Nooriinnissa Begum v. Naxvah Syed Moslun Ali Khariy 7 Sel. 
Rep., S. D. A., 46 (1841). ‘ 

When nothing has been said as to the character of dower, 
the Court may determine the amount to be considered prompt, 
with reference to the position of the woman and the amount of 
the dower named in the contract, taking into consideration at 
the same time what is customary. The reference to custom 
appears to be in respect of the portion to be held as prompt, and 
it does not appear to have been contemplated to refer to custom 
to decide, whether or not the entire dower should be deferred — 
Taufikunnissa v. Ghidam Kamhar^ I. L. R., 1 All., 506 (1877). 

An inquiry into custom with the view of determining the 
portion of the dower debt payable promptly is proper ; and when 
the question can not be decided by reference to custom, it is 
proper to determine it with reference to the status of the 
woman and the amount of the fixed dower — Eidan v. Mazhar 
Husain, I. L. R., 1 All., 483 (1877). 

The admitted rule seems to be that laid down in Macnaghten’s 
Principles, Chapter 7, section 22, to the effect that when it may 
not have been expressed whether the payment of the dower is 
to be prompt or deferred, it must be held that the whole is due 
on demand — Bedar Buklit v, Khurrum Bukht, 19 W. R., 315, P. C. 
(1873). 

Where no specific amount of dower has been declared 
exigible, one-third only of the whole should be considered 
exigible during the life of the husband, the remaining two-thirds 
being claimable on the death of the husband — Fatma Bihi v* 
Sadruddin, 2 Bom. H. C. R., 291 (1865). 

See Mereamoonissa Begum v. Imdadee Begum, 3 S. D. A., 
N. W. P., 186 (1848). Shumsoonnissa v. Noor Beehee, S. D. A., 
N. W, P., 33 (1854). 
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According to Mahomedan law and the current of decisions 
deferred dower can be demanded only when the marriage is 
dissolved either by repudiation or by the death of the husband — 
Khajarannissa v. Risannissa JBegtim, 13 W. R. 371 : b B. L. R., 
34 (1870) ; See Ilosseinooddeen Chowdree v. Tajunnissa Khatoon^ 
W. R. Sup* VoL, 199 (1864J. Ranee Khajoovoonissa v. Mirza 
Saifoolla Klian^ 15 B. L. R,, 306, P. C. (1875). 

In the absence of express contract, dower is presumed to be 
f)ronipt — Tadiya v. Ilasenehiyari^ 6 Mad. H. C. R., 9 (1870). 

Where a husband charged his whole estate with the amount 
of dower, and his widow, on his death, took possession of his 
estate in satisfaction of her claim, she was held to have a lien on 
her husband’s estate in lieu of dower — Ameer^oon^Nlssa v. 
Moorad^oon-’Nissa^ 6 M. 1. A.. 211 (1855) ; See Soorma Khatoon 
V. Attaffoonnissa Khatoon^ 2, Hay 210 (1863) ; Ahmed Hossein v. 
Khadija^ 3 B. L. R., A. O., 28 (1868). 

A Mahomedan widow, is entitled to a lien for whatever dower 
remains due to her, although there may be a dispute as to what 
is the amount actually due, having reference either to the amount 
originally fixed as dower or to the amount satisfied by payments — 
Ahmed Hossein v. M its samai Rhode ja^ 10 W. R., 368 (1868), and 
she has a prior claim on account of her dower on the property left 
by her husband, whether real or personal — Syed Atalmr Alt v. 
Altaf Fatima^ 10 W. R., 370, Peacock, C. J. (1863). 

Where a Mahomedan widow obtained actual and lawful 
possession of her husband’s estates under a claim to hold them 
as heir for her dower, held that she was entitled to retain posses- 
sion until her dower was satisfied — Behee Baehna v. Sheikh 
Hamid Ilossein^ 14 M. I. A., 377 (1871) ; Bakreedan v. Ummaiul 
Fatma, 3 Cal. L. J., 541 (1905). 

Under Article 103 of the Schedule 11 of the Indian 
Limitation Act (XV of 1877), a Mahomedan is entitled to bring 
a suit for exigible or prompt dower within three years from the 
time when the dower is demanded and refused, or where during the 
continuance of the marriage no such demand has been made, 
then when the marriage is dissolved by death or repudiation. 

See Begoo Jann v. GasJiee Behee^ 6 W. R., 19, c. r. (1866) ; 
Mulleeka v. Jiimeela, 11 B. L. R. ,375, P. C. (1872) ; Makabu Bibi 
V. Amnia, 10 Bom. H. C. R., 430 (1873) ; Ranee Khajooroonissa v. 
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iMirza Sai/oolla Khan, 15 B. L. R., 306, P. C. ; 24 W. R. 163, 
P. C. (1875). 

The period of limitation for a suit for deferred dower is 
prescribed by Article 104 of the Schedule II of the Indian 
Limitation Act (XV of 1877), and a suit must be brought within 
three years from the time the marriage is dissolved by death or 
repudiation. 

See Ameev’^oon-Nissa v. Moorad’-oon^-jMssa, 6 M. I. A., 
21 L (1855); Janee Khanum v. Amatool Fatima, 8 W. R., 
51 (1867) ; Makar All v. Aniani, 2 B. L. R., A. C., 306 ; 
Ahhasi Begam v. Nanln Begam, I. L. R., 18 .AIL, 206 
(1896). 

SECTION IT. THE WIFe's RIGHT OVER THE DOWER. 

(Arts. 74—80), 

Art. 74. The wife acquires a legal right over her 
whole dower as soon as the marriage is validly contracted, 
whether the husband or his guardian settled the amount 
in the contract, whether no amount was agreed upon, 
or whether there was a stipulation that no dower at all 
should be paid. 


Notes. 

Hamilton’s Hedayab, Vol. 1, Bk. 2, Chap. 3, p. 44 ; Zaidu- 
nil-Ambani, Vol. 1, p. 107 ; Clavel, Vol. 1, p. 55. 

A wife’s claim for the full amount of dower discussed — Sahib 
Jan Khatoon v. Dianut Beehee, 3 Sel. Rep., S. D. A., 16 (1820). 

According to Mahomedan law, the simple contract of money 
payment in lieu of dower does not necessarily give the wife a 
lien over her husband’s property. It is possible, no doubt, in any 
given case, that the terms of the contract may be such as to give 
her the security of specified property for the payment of the 
money — Mehran v. Kuhiran, 6 B. L. R., 60, per Phear, J. (1870). 

A widow, in possession of her husband’s estate and holding 
over until payment of her dower against the heirs, was entitled 
to hold over until her dower was paid — Wahidunnissa v. Shuhrat- 
tun, 6 B. L. R., 54 ; 14 W. R., 239 (1870) ; Woomatool Fatima 
V. Meerunmunnissa, 9 W. R., 318 (1868). 
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When a Mahomedan widow, was, by a decree of the court, 
put into possession of the property of her husband, in order to 
obtain by that possession payment of her dower ; and she during 
her lifetime, and after her death, her heir, had continued in 
possession of the property ever since that time, held that her 
husband’s heir was entitled to an account of the mesne profits 
received by her in satisfaction of the dower — Maliomed Amee- 
noodeen Khan v. Moozuffar Hossein^ 5 B. L. R., 570 ; 14 W. R., 
5, P. C. (1870). 

See Azizullah Khan v. Ahmed All Khan^ I. L. R., 7 All., 
353 (1885) ; Amanat^xm^Nissa v. Bashir--itn-Nissa^ I. L. R., 17 
All. (1894) ; Karimullah v. Amani Begam, I. L. R., 17 All., 
93 (1895). 

Where a Mahomedan husband made a gift of immovable 
property in lieu of the whole dower in favour of his wife, such 
gift was held valid according to Mahomedan law — Sahiba Begum 
v. Atclvamma^ 4 Mad. H. C. R., 115 (1868'!. 

Where a Mahomedan widow has a valid claim for dower 
against the estate of her late husband, she cannot, as against the 
legal heirs, take possession of the same, but must bring a regular 
suit — Bibee Selamut v. Mowla Buksh^ 5 W. R., 194 (1866) ; 
Kareem Buksh v. Doolhin Khoord^ 15 W. R., 82 (1877). 

It is settled by several decisions that the Mahomedan 
widow’s right to dower against the estate of her deceased husband 
is, generally speaking, simply in the situation of a debt which 
one, like any other creditor, can take legal measures to enforce 
against such property of her husband as one can find in the 
hands of the heirs or in the hands of any other persons, provided 
these have taken as volunteers or with notice of her making a 

O 

specific claim against that property — Begum v. Boolee Ghund, 
20 W. R., 92, per Phear, J. (1873). 

A lien for dower which a Mahomedan widow may obtain on 
lands of her husband is a purely personal right and does not survive 
to her heirs — Badi Ali v. Akbar Ali, I. L. R., 20 All., 262 (1898). 

A Mahomedan widow is entitled to purchase property as 
her own with money given to her by her husband on account o£ 
dower — JSfasoo v. Mahatal Beehee^ 4 W. R., 7 (1865). 

The right of a Mahomedan widow to dower is personal to 
herself and does not pass to a purchaser of the estate. For 



DOWER* 


47 


dower stands upon no higher or better footing than any other debt 
due from her deceased husband ; and, except where there is a 
distinct agreement to that effect, there is no presumption of hy- 
pothecation of his estate for her dower to be drawn from the mere 
circumstance that dower is due — Alt Mahomed Khan v. Azizullah 
Khan^ I. L. R., 6 All., 50, per Straight, C. J. (1^:583). 

Where a widow’s claim for unpaid dower constitutes a debt 
payable pari passu with the demands of other creditors — Ilumeada 
V. Budlun, 17 W. R., 525, P. C. (1872). 

Widow’s possession in lieu of dower — AH Buhsh v. Kareem 
Beehee^ 1 Sel. Rep., S. D. A., 110 (1803) ; Nuseehoonissa v. Syed 
Danush Ali^ 3 W.R., 133 (1865) ; Kammur^ool^Nissa v. Moharned 
Jlussun^ 1 Agra H. C. R., 287 (1866) ; Mohamed Ussitd^oollah v. 
Ghasheea Beehee^ 1 Agra H. C. 11., 151 (1866) ; Bunday Ali v. 
Cliotee Bebee^ 1 Agra H. O. R., 273 (1866) ; Azeeman v. Asgliar 
Ali^ 2 Agra H. C. R., 167 (1867) ; Ghufoorun Behee v. Khwajeh 
Mustukedeh^ 2 Agra H. O. R., 300 (1867) ; Meeran v. Najeebun^ 
2 Agra H. C. R., 335 (1867) ; Dhun Sing v. Bam Sahai, 2 Agra 
H. C. R., 39 (1867) ; Sayad timed Ali v. Saffihariy 3 B, L. R., 
175 (1869) ; Khyratun v. Amanee^ 11 W. R., 212 (1869) ; Mehran 
V. Kubeeran^ 13 W. R., 49 (1870) ; Boland Khan v. Janee^ 3 
N.-W- P., 319 (1870) ; Bibee Tajim v. ^yud Waited Ali, 22 W. 
R., 118 (1874). 

According to Mahomedan law marriage presents cannot be 
counted in lieu of dower without the wife’s consent — Sheikh 
Uzeez Oolla v. Ghufoor Beebee^ 2 Borr. Bom. S. D. A., 284 (1822). 

A Mahomedan widow cannot take possession of the real estate 
of her husband in lieu of dower without the consent of the heirs — 
Wuzeerun v. Mahomed Ilossain, 5 Sel. Rep., S. D. A., 40 (1841). 

Nor can a Mahomedan widow, in possession in lieu of dower, 
sell any portion of the property. She cannot give a good title to 
any portion of the property, inasmuch as her position is only that 
of a widow in possession in lieu of her dower — Chuhi v. Shams- 
un-nisa Bibi, I. L. R., 17 All., 1^, per Edge, C. J. (1894;. 

According to the Punjab Code of 1854, the Court was entitled 
to properly exercise its discretion in making an equitable division of 
the estate of a deceased Mahomedan between the widow and heirs 
and to award the widow a fair sum of the dower — Mulkah Do Alum 
V. Jehan Kudr, 10 M. I. A., 252 (1865). 
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A Mahomedan widow's claim for dower is not a lien on 
her husband’s property such as is obtained by a mortgage. The 
Mahomedan law has nowhere placed a claim for dower as high 
as a mortgage, but has ranked it on a par with ordinary debts— 
Anieer Ammal v. Sankaranarayanan Chetty^ I. L. R., 25 Mad., 
658 (1901). 

Art. 75. If the amount of the dower is specified 
in the contract at ten dirhems^ or at a lower value 
than this amount, the husband is bound to pay the full 
ten dirhems. 

Should the husband settle in the contract a dower 
larger than the minimum, he is obliged to discharge it, 
however large it may be. 


Notes. 

Radd-ul-Muhtar Vol. 2, p. 356. 

Baiilie, Bk. 1, Chap. 7, p. 93 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, p. 44 ; Zaidu-nil-Ambani, Vol., 1, p. 108 \ 
Clavel, Vol. 1, p, 51. 

A Mahomedan widow was entitled to the whole of the dower 
which her late husband agreed to give her, and which was fixed 
not in reference to his means at the time of marriage, but to the 
value she possessed in the matrimonial market, that value being 
mainly determined by the local position and traditions, the sur- 
roundings and antecedents of her family — Sugra Bihi v. Masuma 
Bibi, I. L. R., 2 All., 573, F. B. (1877). 

An excess of dower, though improper, is not prohibited by 
Mahomedan law. The amount of the dower is recoverable from 
the real and personal property left by the husband, in preference 
to the claims of heirs — Wujih’-oon^Nisa Khanum v. Husun Aliy 
1 Sei. Rep., S. D. A., 356, (1808.) 

See Zakeri Begum v. Sakina Begumy I. L. R., 19 Cal., 689, 
P. C. ; L. R., 19 I. A., 157 (1892.) 

See Notes to Art 70 ; The Oudh Laws Act (XVIII of 1876), 

s« 5. 
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Art. 70. Where a marriage takes place without 
the amount of dower being settled in the contract, the 
wife is entitled to the proper dower. 

The same rule applies in the following cases ; — 

(1) . When the husband or his guardian has settled 
as dower, unlawful things, or objects or animals, without 
specifying their particular kind or quality. 

(2) . When the husband has stipulated that no 
dower should be paid. 

(3) . When the marriage is contracted by ex- 
change.* 

(4) . When the husband in lieu of dower undertakes 
to teach his wife the Koran. 

Notes. 

Durrul-Mukhtar, Vol. 7, pp. 1, 8, 9. 

Zaidu-nil-Ambani, Vol. I, p. 108. 

The Mahomedan dower being the consideration paid by the 
bridegroom for the marriage, it is regulated by the position and 
dignity of the bride, especially since Mahomedan men often con- 
tract most unequal marriages. A customary or proper dower is 
made out by showing a custom of the women of the woman’s 
family to receive, rather than of the men of the husband’s family 
to pay, a certain dower — Shah Nujumooddeen Ahmed v. Beehee 
Hosseinee^ 4 W. R., 110 (1865). 

See Taufik-’un^nissa v. Ghulam Kamhar 1. L. R., 1 AIL, 506 
(1877). 


Art. 77. The proper dower of a woman, is deter- 
mined by the amount of dower, which has been paid 
to a woman who is her equal and belongs to her 
father s family. The dower which has been given to her 
full-sister or half-sister by the father, to her paternal 
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aunt, or to the daughters of her paternal uncle, may be 
taken as a means of comparison, but not the dower 
settled upon her mother or maternal aunt, if they do not 
belong to the same family as her father. 

On making the comparison, due regard must be 
paid to the woman’s age at the time of the marriage 
contract, her beauty, the fortune she possesses, the 
country in which she lives, the intelligence with which 
she is endowed, the times in which she lives, her piety, 
her virtue, the fact of her being a virgin or not, her 
training and education, taking into account also the fact 
of her having borne a child or not, and the condition 
of her husband. 

If in her father’s family a woman excels the others, 
in respect of all or some of these qualities, a woman 
of some family equal to that of the father, may be taken 
for comparison. 

The declaration of two irreproachable male wit- 
nesses, or that of one male and two female witnesses, 
of recognised integrity, is necessary for determination 
of the proper dower. 

In default of irreproachable witnesses or of women 
fulfilling the necessary conditions, the sworn declaration 
of the husband may be received. 

Notes. 

Durrul-MukhtS.r, Vol. 2, pp. 10-11, 

Baillie, Bk. 1, Chap. 7, pp. 93,94 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, pp. 45, 47, 51 ; Zaidu>nil>Ambani, 
Vol. 1, p. 110 ; Clavel, Vol. 1, p. 49. 

Art. 78. If no dower has been settled, the woman 
is entitled, after solemnization of marriage, to insist 
upon her husband fixing the dower before consumma- 
tion of the marriage. 
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In case of refusal, the judge, on the wife’s requi- 
%sition and after a summons to the husband, shall decree 
the amount of dower taking the proper dower as a 
basis, in accordance with the procedure laid down in the 
foregoing Article. 

The husband becomes responsible for the dower, 
fixed after marriage by mutual agreement or by judicial 
decree. 


Notes. 

Radd-ul-Muhtiir, Vol. 2, pp. 358, 365. 

Baillie, Bk. 1, Ohap. 7, p. 9.5 ; H.ainiUon’s Hedayah, Vol. 1, 
Bk. 2, Ohap. 3, pp. .53, .54 ; Zaidu-ni|-Auibani, Vol. 1, p. 11*2 ; 
Olavel, Vol. 1, p. 53. 

Where there was no deed of dower, it was held that the 
widow was entitled to her proper dower having regard to her 
rank and circumstances of her family — U z(‘ez-oo~Nisa v. (Juluh 
Alt, 3 Sel. Rep., S. D. A., 428, (1824). 

In order to support a claim for dower, very satistactory 
evidence was absolutely indispensable — Hmeenaw. Hvsniutoonissa, 
7 W. R., 495 (1867). 

Art. 79. After solemnization of the marriage the 
husband, as also his father or paternal grandfather, may 
make additions to the stipulated dower, and the husband 
shall be bound to discharge such additions, provided 
that the wife or her guardian is aware of the amount of 
such additions and accepts them before dissolution of 
the marriage. 


Notes. 

Radd-ul-Muhtlr, Vol. 2, p. 365. 

Baillie Bk. 1, Chap. 7, p. Ill ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 45 ; Zaidu-nil-Ambani,Vol. 1, p. 113. 

See Sale’s Koran, Chap. IV, p. 68. 
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Adult vnte Art. 80. An adult wife of sound mind, may volun- 

her tarily remit in her husband’s favour, the whole or part 
favwr *but stipulated dower. 

father can- jjj can a father remit a part of the dower 

not do so in ^ ^ ^ 

respect of settled on his minor daughter, nor can he do so in the 

hie minor /. , • i i i • , , • • , 

daughter. Case of his adult daughter without obtaining her formal 
consent. 


Notes. 

Radd-ul- Muhtar, Vol. 2, p. 366. 

Baillie, Bk. 1, Chap. 7, pp. 112, 119, 121 ; Hamilton’s 
Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 45 ; Zaidn-nil Ambani, 
Vol. 1, p. 114 ; Clavel, Vol. 1, p. 67. 

A Mahomedan wife can remit her claim to dower — Alimtul 
Ollah V. Fueza Beehee, 1 Sel. Rep., S. D. A., 381 (1809) ; Beehee 
Munwan v. Nusmt Ali, 1 Sel. Rep., S. D. A., 86 (1803). 

Where a Mahomedan widow assented to a person, taking a 
legacy, under her husband’s will, without putting forward her claim 
to dower, held, that such assent operated as a waiver of her claim 
— Rezza Hossein v. Ifatooiinissa, 2 Hay’s Rep., 564 (1863). 


SECTION III. — CIRCUMSTANCES PERFECTING THE WIFE’s RIGHT 

TO THE FULL DOWER, AND THOSE CAUSING HER TO FOR- 
FEIT THE HALF OR THE WHOLE OF THE DOWER. 

(Arts. 81—90.) 

Where full 81' The full amount of stipulated dower 

•nd^yable* becomes due and payable in the following three cases : — 

1. On the consummation of marriage, consequent 
upon a valid or invalid marriage or a semblance of right. 

2. On the valid retirement, consequent upon a 
valid marriage. 

3. On the death of either husband or wife, even 
before consummation of the marriage. 

In a valid marriage the wife is entitled to any 
additions made to the dower. In a marriage invalid 
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by reason of cohabitation by mistake, or where no 
-dower at all is fixed, or where the wife leaves its 
fixation to the husband, or where the husband has settled 
unlawful objects by way of dower, the wife is entitled to 
her full proper dower. 

After the wife’s right over the whole dower has 
been perfected by one of the above specified circum- 
stances, she does not forfeit such right even when she 
herself is the cause of the dissolution of the marriage, 
unless she renounces her claim in favour of her husband. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 358, 365, 379. 

Baillie, Bk. 1, Chap. 7, pp. 96, 101 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, p. 81 ; Zaidu-nil-Ambani, Vol. 1, 

p. 116. 

Art. 82. The valid retirement which constitutes 
a legal presumption of the consummation of marriage, and 
perfects the wife’s right over the whole dower, is that 
in which the husband and wife are alone together in a 
secluded place, in which nobody can overlook them 
.without their knowledge, and where the husband is free 
to have connection with his wife without let or hinder- 
ance. 

Notes. 

Sharh-i-Vikaya, Vol, 2, p. 36. 

Baillie, Bk. 1, Chap. 7, pp. 98 — 100 ; Zaidu-nil-Ambani, 
Vol. 1, p. 119 ; Clavel, Vol. 1, p. 55. 

Art. 83, Where a marriage is valid, a valid retire- 
ment is equivalent to consummation, and produces the 
same eflfect, in that it renders payment of the dower in 
full binding upon the husband even though he is 


What const 
tutes valid 
retirement. 


Legal effect 
of valid 
retirement. 
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impotent. It is sufficient to establish the legitimacy or 
the children born to the wife with whom the retirement 
took place, and it obliges the husband to maintain her,, 
and provide her with the necessary clothing and lodging. 
It also entails the prohibition to marry her sister or four 
other women while she is observing Iddat.^ 

Notes. 

Eadd-ul-Muhtar, Vol. 2, pp. 69, 70, 366, 370, 371. 

Biiillie, Bk. 1, Chap. 7, p. 101 ; Zaidu-nil-Ambani, Vol. 1,. 

p. 121. 

Art. 84. When, after a valid marriage, a wife is 

wife, repu- repudiated* befoi e actual or presumed consummation, she 

is only entitled to one half of the stipulated dower. !/»- 

tied’to half received the dower, the second half 

of the dower fjQgg back tf) the husband without the wife’s consent, or 
ftBd any in- ® 

crease to the the need of a judicial decree, and the wife is entitled to 
dower • • • • 

only one half of any increase in the original dower, 

whether such increase occurred before or after repudiation. 

Where the wife has received the whole dower, she 
must restore one half of it, but this half does not be- 
come the husband’s property until the wife has con- 
sented, or there has been a judicial decree, nor can the 
husband validly disjxise of it before such consent or 
decree ; the wife, on the other hand, can dispose of the 
dower by any lawful means. 

If there are increases in the dower, whether before 
or after repudiation, but before the decree, they 
belong exclusively to the wife, and she is only bound 
to restore one half of the original dower, having regard 
to the time at which it was paid to her. 

The wife repudiated before actual or presumed con- 
summation of marriage, is not entitled to any additions 


* See Alt. 310. 


• See Art. 217. 
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to the dower made by a subsequent act, not even the 
half. 


Notes. 

Radd-ul-MuhtS,r, Vol. 2, pp. 359, 360, 365, 366. 

Baillie, Bk. 1, Chap. 7, p. 96 ; Hamilton’s Hedayah, Vbl. 1, 
Bk. 2, Chap. 3, p. 44 ; Zaida>niUAmbaai, Vol. 1, p. 123. 

See Sale’s Koran, Chap. II, p. 28. 

When consummation of marriage cannot be presumed, only 
half the dower is claimable of the husband — Abdul Karim v. 
Fazelat-un-nissa^ 5 Sel. Rep., S.D.A., 92 (1830). 

Art. 85. In the case referred to in the preceding 
Article, the wife would only be entitled to the stipu- 
lated dower, provided the marriage is dissolved by repu- 
diation before consummation, and where the husband is 
in fault as in the case where he makes an imprecation,* 
or where the marriage is cancelled by reason of his 
impotency,* apostasy,® or refusal to embrace Islam^ after 
the wife has been converted to that faith. 

But if the marriage is dissolved before its consum- 
mation by the fault of the wife as would be the case where 
she abjures Islam, or, being neither a Christian nor a 
Jewess, refuses to embrace Islam after her husband has 
done so, she loses all right to the second half of the 
stipulated dower, and if this second half has been paid to 
her. she is bound to restore it. 

Notea. 

Radd-ul-Muhtdr, Vol. 2, p. 364 ; Fath-ul-Kadi r, 
Vol. 2, p. 80. 

Baillie, Bk. 1, Chap. 7, p. 96 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 45 ; Zaidu-nil-Ambani, Vol. 1, p. 128. 


Where she 
is entitled 
to stipulated 
dower. 


• Li&n, See Art. 335. 

• See Art. 298. 


• See Art. 303. 

• See Art. 126. 
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Where wife 
in lieu of 
dower is 
enticled to 
Mutah or 
present. 


Art. 86. When repudiation, precedes actual or 
presumed consummation, the wife married without any 
fixed dower is entitled neither to half of the proper dower, 
nor to the half of any dower settled upon her after mar- 
riage. 

Thus, when no dower has been settled by the 
husband, or when unlawful objects have been settled as 
dower,' and the wife consequently becomes entitled to 
her proper dower,* or when the dower has been settled 
after the marriage contract, in all these cases, the 
husband, when he repudiates his wife before actual 
or presumed consummation of marriage, is liable for 
nothing beyond Mutah^ or the present consisting of 
clothes. Moreover if the dissolution of marraige is 
brought about by her own fault, the wife loses her 
right even to Mutah. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 363. 

Baillie, Bk. 1, Ohaj>. 7, p. 96 ; Zaidu-nil-Abmani, Vol. 1, 
p. 131. 

See Sale’s Koran, Chap. I.I, p. 28- 


Where valid 
retirement 
Qoee not 
amount to 
consumma- 
tion of 
marriage. 


Art 87. Where the marriage is void and is dis- 
solved before consummation, a valid retirement would 
not be equivalent to consummation, nor entitle the wife 
to half the dower. 

Thus, in the event of judicial or voluntary separa- 
tion of the married parties before actual consummation, 
the wife can claim no part of the dower even if there 
has been a valid retirement,^ 


Where a marriage is cancelled after consummation, 
the wife is entitled to whichever is the lower of the 
stipulated or proper dower, and in default of any 


» See Art. 72. 
• See Art, 77. 


• See Art. 90. 

* See Art. 82, 
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stipulated dower, to the proper dower, however large it 
may be. 

Notes. 

Radd-ul-Muht4r, Vol. 2, pp. 379, 380, 382 ; 
Fatawa-i-Alamgiri, Vol. 2, p. 40. 

Hamilton’s Hcdayah, Vol. 1, Bk. 2, Chap. 3, p. 52 ; Zaidu- 
nil-Ambani, Vol. 1, p. 132 ; Clavel, Vol. 1, p. 55. 

Art. 88. When a minor marries without the 
consent of his guardian, and the latter disapproves of 
and cancels the marriage, the wife is entitled to neither 
dower nor Mutah. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 400. 

Zaidu-nil-Ambani, Vol. 1, p. 133. 

Where a minor was married in the absence of the guardian 
and the dower was fixed without the latter’s consent, and on the 
minor attaining majority, he did not acknowledge the amount, 
held that the wife was not entitled to the amount of dower so 
fixed — Kureemoonissa v. RuJieem Alt, 2 Sel. Rep., S. D. A., 299 
(1817). 

Art. 89. When a woman is married by her 
guardian, other than her father or grandfather, to a 
husband who is her equal* and who provides dower 
equivalent to her proper dower,* and on attaining 
puberty she protests against the contract before actual 
or presumed consummation, and demands annulment 
of the marriage, she also loses her right to dower or 
Mutah. 

Notes. 

Radd-ul-MuhtS,r, Vol. 2, pp. 330, 331 ; Bahrr-ul- 
Rayek, Vol. 3, pp. 130-158. 

Zaidu-nil-Ambani, Vol. 1, p. 128 ; Clavel, Vol. 1, 

pp. 60, 119. 


Where 
guardian 
cancels a 
minor’s 
marriage, th< 
wife is not 
entitled to 
dower. 


Other case^ 
where a 
wife loses 
her right to 
dower or 
Mutah. 


* See Art. 62. 


» See Art. 77. 
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Of what or the present consisting of 

Uvidh con- clothes which is given to the wife, who is repudiated and 
how payable, not entitled to half the dower, must be fixed according to 
local custom, due regard being paid to the clothes that 
women generally wear when going out, and to the 
respective conditions of husband and wife. 

Mutah can be paid in money, the value in no case 
to exceed half the proper dower, however rich the 
husband may be, nor to fall below five dirhems if the 
husband is poor. 

The wife who has a stipulated dower and is repudiated* 
before the marriage is consummated, and the woman 
who becomes a widow, are not entitled to Mutah. As 
regards the wife repudiated after consummation of the 
marriage, it is praiseworthy not to deprive her of 
Mutah, even when she has a stipulated dower. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 364, 365. 

Baillie, Bk. 1, Ohap. 7, pp. 97, 98 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, p. 45 ; Zaidu-nil-Ambani, Vol, 1, 
p. 133. 


SECTION IV. — CONDITIONS IN THE SETTLEMENT OF DOWER 


(Arts. 91—94.) 


Husband ia 
bound to 
cany out 
conditions 
in the 
dower. 


Art. 91. The husband who settles upon his wife 
a dower less than the proper dower, at the same time 
undertaking to procure for her an equivalent compen- 
sation by way of meeting the difference, needs only 
pay the dower agreed upon provided he fulfils his 
undertaking. 

In case of non-performance, he must pay the proper 
dower*, so long as the use of the objects promised is 


» See Art. 86. 


• See Art. 77. 
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lawful*. But if their use is unlawful, the husband’s 
undertaking becomes void, and he is only liable for the 
dower agreed upon, without being bound to pay the 
difference between that and the proper dower.* 

Notes. 

Radd-ul-Muhtdr, Vol. 2, p. 374. 

Baillie, Bk. 1, Chap. 7, p. 104 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, p. 49 ; Zaidu-nil-Ambani, Vol. 1, p. 13.5. 

Art. 92. Where a man marries a woman, and 
upon the condition that she is a virgin provides a dower 
higher than the proper dower,* he is only bound to pay 
the proper dower, if it is proved that she does not comply 
with the condition of virginity. 

Notes. 

Radd-ul-MuhtS,r, Vol. 2, p. 375. 

Baillie, Bk. 1, Chap. 7, p. 104 ; Zaidu-nil-Ambani, 
Vol. 1, p. 137. 

Art. 93. Where a husband settles upon a woman 
two different amounts of dower, undertaking to pay the 
higher amount on condition that she possesses certain 
physical qualities, and the lower amount in the event of 
her not possessing the same, he is bound to pay the 
higher or lower amount in accordance with the manner 
in which she fulfils the required conditions. 

« 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 375. 

Baillie, Bk. 1, Chap. 7, p. 104 ; Zaidu-nil-Ambani, 
Vol. 1, p. 138. 


Payment of 
dower where 
wife’s virgi- 
nity ia stipu- 
lated for. 


Where 
beauty is 
stipulated 
for. 


» See Art. 72. 


• See Art. 77. 
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Where hus- 
band is 
bound to pay 
stipulated 
or proper 
dower. 


Persons who 
may receive 
dower for or 
on behalf of 
a minor. 


Executors 
have power 
to realise 
dower. 


Art. 04. Where a man makes virginity a condition 
of his union with a woman, and finds that she is not a 
virgin, he is none the less bound to pay the whole dower 
stipulated in the contract, and where there is no dower 
stipulated, he must pay the full proper dower’ which 
cannot be reduced by reason of the absence of virginity. 

Notes. 

Radd-ul-Muht4r, Vol. 2, pp. 362, 363. 

Baillie, Bk. 1, Chap. 7, p. 104 ; Zaidu-nil-Ambani, 
Vol. 1, p. 137. 

SECTION V. PAYMENT OF DOWER. THE WIFe’s RIGHT 
OVER THE DOWER. 

(Arts. 96—99.) 

Art. 95. The father, grandfather, executor or 
judge may receive payment of the dower on behalf of a 
minor, virgin or otherwise placed under their guardian- 
ship and may give a valid receipt in respect of the same. 
Such receipt releases the husband from liabilitj^ the 
wife on attaining puberty having no claim against him. 

The adult wife herself takes po.ssession of her 
dower ; if she is not a virgin, no guardian can realise it 
for her without her express authority ; nor can he 
receive it in the case where she is a virgin and forbids 
its payment. If, however, the adult virgin does not 
forbid it, the guardian may validly receive the dower 
on her behalf. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 400. 

Baillie, Bk. 1, Chap. 7, p. 129 ; Zaidu-nil-Ambani, Vol. 1, 
p. 139 ; Clavel, Vol. 1, pp. 66, 67. 

Art. 96. No other guardians, including the mother 
except in their capacity of executors, have a right to 
receive payment of dower on behalf of a minor. Thus 

■ See Art. 78, 
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when the mother is executrix and as such receives the 
dower of her minor daughter, the latter on attaining 
puberty must sue her mother, and not her husbarfd ; but 
if the mother, not being an executrix, receives payment 
of the dower, her daughter on attaining puberty, must 
proceed against the husband, whose remedy would be 
against the mother. 

This rule applies to guardians other than those 
mentioned in the preceding Article. 

Notes. 

Radd-ul-Muhttir, Vol. 2, p. 400. 

B.-iillie, Bk. 1, Chap. 7, p. 129 ; Zaidu-nil-Ambani, Vol, 1, 
p. 140 ; Clavel, Vol. 1, pp. 66, 67. 


Art. 97. The dower is the sole property of the ia 
wife ; if she has attained puberty she can dispose of it 

,, 1 ./ I property, 

m all cases. 


Without the consent of her husband, her father, 
her grandfather, or the executor, she can alienate it, 
pledge it, let it out by way of loan or on hire, and can 
make a free gift of it to her husband, to her relations, or 
to third parties. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 161. 

Zaidu-nil-Ambani, Vol. 1, p. 148. 

When a Mahomedan widow realised the full amount of her 
dower from the profits of the estate in her possession, for twenty 
years, held, that the estate became her actual property — SaUhjan 
Khatoon v. Dianut Beehee, 3 Sel. Rep., S. D. A., 16 (1820). 

See Shaikh Nasoo v. Mahatab Beehee, 4 W. R., 7 (1865) ; 
Married Women’s Property Act (III of 1874). 


Art. 98. Where wife has received her dower in lu case of 
full and makes a gift of the whole or a part of it to her §ower by 
husband, and the marriage is dissolved by repudiation 
before consummation, the husband is entitled to claim Jl*®^*®***^ 



Wife cannot 
be forced to 
relinquish 
her dower in 
favour of 
her husband, 
guardian or 
relations. 
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half of the dower. The wife is bound to return the half 
even when she has made a gift of the dower to a 
stranger, who, acting under her authority, has received 
it from the husband or his surety. 

Where the wife, before receiving her dower, 
makes a gift to her husband of the whole amount or of 
the deferred portion, the husband has no claim against 
her. 

Where the wife makes a gift to her husband of the 
whole or of half the dower, the husband, if the marriage 
is dissolved before consummation, cannot compel her to 
restore the half. 

In no case can a father make a gift of a part of the 
dower settled on his minor daughter. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 31. 

Baillic, Chap. 7, pp. 119, 121 ; Hamilton’s Hedayah, Vol 1, 
Bk. 2, Chap. 3, p. 49 ; Zaidu-nil-Ambani, Vol. 1, p. 143. 

Art. 99. A wife cannot be compelled to relin- 
quish a part of the dower in favour of her husband, her 
ijuardian or even her relations. 

Should the wife die before receiving the whole of her 
dower, her heirs are entitled to demand from her 
husband or his heirs, the balance due after deducting 
the share devolving upon the husband from the wife’s 
estate, if she died before him. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 161. 

Zaidu-nil-Ambani, Vol. 1, p. 148. 

Where a suit for dower was brought by the heir of a Maho- 
medan widow, and while it was pending, the heirs of the deceased 
husband of the widow mortgaged the property which had belonged 
to the deceased husband in bis lifetime, held, that the heirs of 
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the widow could only execute the decree which they got 
against the assets of the husband which the heirs of the husband 
had in their possession — Yasin Khan v. Yar Khan^ I. L. R., 
19 AIL, 504 (1897). 

See Bazayet Rossein v. Dooli Chand^ I, L. R., 4 Cal., 402, P. 0. 
(1878) ; AU Mahomed v. Azizullah^ 1. L. R., All., 50 (1883) ; 
Hadi AU V. Akhar Ali^ 1. L. R., 20 All., 262 (1898) ; Ghulam 
AU V. 8ayir-Ul-Nissa, I. L. R., 23 All., 432 (1901) ; Bholanath 

V. Maqhul-un-Msa, 1. L. R., 26 AIL, 28 (1903) ; Ram Baksh v. 
MugUani Khanan, L L. R., 26 All., 266 (1903). 

The heirs of a widow are entitled according to Mahomedan 
law to demand her dower from her husband’s heirs — Whahid- 
Ilu'-Nissa V. Shubrattun, 6 R. L. R., 54 (1870). 

See Qholam Tlusun AU v. Zeinuh Beehee^ 1 Sel. Rep., S. 
O. A. 63 (1801) ; AU Buksli v. Kaim Beehee, 1 Sel. Rep., S. 
A. D., ilO (1804) ; Wnzeerun Beehee v. Rossan Khan^ S. D. A., 
Ben., 841 (1856) ; Janee Khanum v. Amatool Fatima Khanmn^ 8 

W. R., 53 (1867). 


SECTION VI. — SURETYSHIP IN DOWER. LOSS AND CON- 
SUMPTION OF DOWER. wife’s CLAIM TO DOWER. 

(Arts. 100—108.) 

Art. 100. The guardian of the husband or of the 
wife whether minor or adult, can, when in good health, 
become surety for the dower that the husband has 
settled on her, provided the suretyship is approved by 
the wife herself or by her guardian, if she is a minor. 
But the guardian during his death-bed illness, cannot 
become surety for the payment of the dower, if either 
the wife or the husband is his heir. Even when they 
are not his heirs, he can only stand surety to the extent 
of a third of his property. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 386, 387. 

Baillie, Chap. 7, p. 141, Hamilton’s Hedayah, Vol. 1, Bk. 2, 
Ohap. 3, p. 54 ; ^aidu-nil-Ambani, Vol. 1, p. 149 ; Clavel, Vol. 1, 
p. 70. 


Where guar 
diaii of 
minor hus- 
band or wif 
may stand 
surety for 
dower. 
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Where 
surety has 
been given 
for dower, 
wife can 
claim from 
either hus- 
band or 
surety. 


Where 
father is 
liable for 
dower in 
respect of 
his minor 
son desti- 
tute of 
means. 


Art. 101. The wife for whose dower surety is 
given, may claim its payment either from the husband 
when he attains majority, or from the surety, even though 
the latter should be her own guardian. The surety who 
makes payment for a dower that he guaranteed, has no 
claim against the husband, unless the guarantee was 
given, with the latter’s authority. 

Notes. 

Radd-ul-Muhtdr, Vol. 2, p, 387. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 101 ; Zaidu- 
nil-A.mbani, Vol. 1, p. 152 ; Clavel, Vol. 1, p. 71. 

See Sections 128, 140, 145 of the Indian Contract Act 
(TX of 1872). 

Art. 102. The father who has given his minor son, 
destitute of means in marriage, is not personally bound to 
pay the dower unless he becomes surety for its payment. 

Where the father pays the dower for which he is 
surety, he cannot claim its recovery from such minor, 
unless at the time payment was made, he declared before 
witnesses that he intended to make such claim. 

Should a father become surety for dower on behalf 
of his minor son, and die before discharging it, the son’s 
wife may sue his estate for payment. In this case the 
heirs may recover such payment from the minor son's 
share in the father’s estate. 

A father, as guardian, may dispose of the property 
of his minor children, and so, when a minor has property 
of his own, the father can be compelled to pay the dower 
out of such property, even when he has not guaranteed 
its payment. 

Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 386, 387. 

Baillie, Chap. 7, p. 140 ; Zaidu-nil-Ambani, Vol. 1, 
p. 153. 
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Art. 103. Where the property of which the dower Wife’«cUim 
consists is specified, and happens to perish while in the of *To*wer 
husband’s possession, or is consumed by him before 
delivery to the wife, or if a third party establishes a right 
to it after it has been delivered to her, she can compel 
her husband to deliver to her things of a like nature, or 
their value if they do not exist. 

Notes. 

Fatawa-i-Alaragiri, Vol. 2, p. 31. 

Baillie, Olmp. 7, p. 119 ; Zaidu-nil-Ambani, Vol. 1, 
p. 1.5.5. 


SECTION VII. — DISPUTES RELATING TO DOWER. 

(Arts. 104—111.) 

Art 104. After a wife has surrendered herself to wife’s claim 
her husband, the fact of the marriage being consummated dower*a/ter 
implies that th^ prompt portion of the dower has been 
paid, and should the wife declare that no payment at all herself to hei 
has been made, her claim to the amount would not be 
admissible. If however, she declares that a part of the 
prompt dower* was paid, her claim to the balance would 
hpld good. 

This rule would not apply to localities, where it 
is an established custom that the husband does not 
advance any portion of the dower, until after consum- 
mation of the marriage. 


Notes. 

Radd-ul-Muht&r, Vol. 2, p. 393. 

Baillie, Chap. 7, p. 124 ; Hamilton’s Hedayah, Vol. 1, Bk. 2, 
Chap. 3, p. 54 ; Zaidu-nil-Amhani, Vol. 1, p. 158. 

See Notes to Art. 213. 


* See Art. 73. 


AR, IML 
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WliMW there 
a dispute 
to dower. 


Art. 106. Where a dispute arises between the 
husband and wife as to dower, one party claiming that it 
hM been fixed though unable to prove it, while the other 
party denies that the dower has been fixed, the latter 
shall be called upon to make the denial upon oath, and 
in case of refusal the judge shall decide against the 
party refusing. If the oath is taken, and it is the wife 
who contends that the dower was fixed, the proper dower* 
shall be decreed, provided the amount does not exceed 
that which is claimed by her. If it is the husband who 
maintains that the dower was fixed, the amount of 
proper dower shall not be decreed below that which is 
stated by him. Where the dispute arises after repudia- 
tion but before consummation, Mutah^ instead of proper 
dower, is due. 


Notes. 

Kadd-ul-MuhtAr, Vol. 2, pp. 391, 392. 

Baillie, Bk. 1, Chap. 7, p. 132 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 55 ; Zaidu-nil-Ainbani, Vof. 1, p. 158. 

See Sections 8 and 12 of the Indian Oaths Act (X of 1873.) 


Where wife Art. 106. Where there is a dispute between 

to gg to the amount of dower agreed upon, 

dower. the amount of proper dower is to be taken as a basis 
of settlement : whether the dispute takes place during 
the subsistence of the marriage before or after its consum- 
mation, or whether it arises after the dissolution of a 
marriage that has been consummated. 

Should the amount of proper dower be equal to 
or higher than that claimed by the wife, her sworn 
declaration shall be accepted, unless the husband can 
adduce proof to the contrary. Should it be equal to 
or lower than that stated by the husband, his declaration 
on oath shall hold good in default of proof by the wife. 


* See Arts. 78. 


• See Art. 90. 
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Where neither claim is based on the proper dower, 
both parties shall be put on oath, and shall be called 
upon to adduce evidence regarding their respective claims 
and the judge shall decide accordingly. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 34 ; Kadd-ul-Muhtar, 

Vol. 2, p. 392. 

Baillie, Chap. 7, pp. 130,131 ; Huniilton’s Hedayah, Vol. 1, 

Bk. 2 , Chap. 3, p. 56 ; Zaidu-nil-Ambani, Vol. 1, p. 160 ; Clavel, 

Vol. 1, p. 77. 

Art. 107. The death of one of the parties does not Death of 
alter the procedure, and all disputes between the sur- bandor wife 
vivor and the heirs of the deceased regarding the amount t,^p“oceV 
of the dower, are to be decided in the manner laid down 

• 1 I • A j • 1 down ill pre- 

in the preceding Article. ceding 

Article. 

When both parties have died, and a dispute arises 
between their respective heirs, regarding the amount of 
dower, the declaration made by the heirs of the husband 
is to be accepted, and the amount of dower admitted by 
them shall be decreed in favour of the w'ife’s heirs. 

Where the dispute refers to the fixation of dower, 
and the husband’s heirs deny that any dower was fixed 
and refuse to take oath, the judge .shall decree the pro- 
per dower. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 393 ; Fatawa-i-Almgiri, 

Vol. 2, p. 35. 

Baillie, Bk. 1, Chap. 7, p. 132 ; Hamilton’s Hedayah, Vol. 1, 

Bk. 2, Chap. 3, p. 56. Zaidu-nil-Ambani, Vol. 1, p. 163. 


Art. 108. In the cases indicated in the three pre- vvhere pm- 
<5eding Articles, the proper dower is only to be paid in ia payable in 
full to the w'ife, when the disfiute takes place before the where dedu 


marriage is consummated. 


tioua are to 
be made. 
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Where a 
man, with 
a view to 
marriage 
adfancee 
maintenance 
to a woman 
obeerring 
Iddat. 


Should the dispute take place after the marriage 
has beeu consummated, and the husband during his life- 
time, or his heirs after his death, contend that the wife 
has received a part of the dower, and should it be an in- 
variable practice in the locality that the wife does not 
surrender herself to her husband before receiving a part 
of the dower, the wife shall be called upon to declare 
what amount of dower she has received. If she refuses 
to make the declaration, the amount of proper dower 
shall be paid to her, after deduction of the prompt por- 
tion in accordance with the custom of the locality. 

This deduction must therefore be made ; 

] . When the parties are agreed as to the amount 
of dower specified in the contract. 

2. When the heirs of the husband deny that any 
dower was stipulated and, by their refusal to take the 
oath, entitle the wife to proper dower. 

3. When they dispute the wife’s right to the 
amount which she claims, and which is based upon the 
proper dower. 

4. When, after the decease of both husband and 
wife, the husband’s heirs, whose statement has been ac- 
cepted admit the amount they owe the wife. 

Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 393, 394. 

Baillie, Bk. 1, Chap. 7, p. 133 ; Zaidu-nil-Ambani, Vol. 1, 
p. 166 ; Clavel, Vol. 1, p. 82. 

Art. 109. Where a suitor advances a sum of 
money for the maintenance of a woman in Iddat,^ 
consequent upon either repudiation or widowhood, and 
at the same time agrees to marry her after completion 
of such Iddat, he is entitled in the event of the woman’s 
refusal to marry him, to claim the sum advanced. 


• See Art. 310. 
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Where no agreement is made, and he subsequently 
marries her, his claim for the recovery of the amount 
advanced is not admissible. 

Even when an argeement is made, he is not entitled 
to recover the price of food furnished to the woman. 

Notes. 

Radd-ul-Muht^r, Vol. 2, pp. 395, 396. 

Bnillie, Bk. 1, Chiip. 7, p. 134 ; Zaidu-nil-Ainbani, Vol. 1, 
p. 167. 

See Section 73 of the Indian (Contract Act (IX of 1872). 

Art. 110. Where a man, with a view to marriage, 
sends presents to a woman, or advances her the whole 
or part of the dower, and she refuses to marry him, or 
her guardian refuses permission, or if she dies or the 
man himself changes his mind before marriage, in each 
case he is entitled to a return of the gifts or things 
advanced as dower, provided they exist even in a state 
of deterioration, or their equivalent value in the case of 
loss or consumption. 

Notes. 

Radd-ul-Muht&r, Vol. 2, p. 395. 

Zaidu-nil-Ambani, Vol. 1, p. 168; Olavel, Vol. 1, 'p. 82. 

Art. 111 . Where disputes r arise between the 
married parties as to the intention with which the 
husband gave certain sums or movable effects, or aa to 
food sent by the husband to the wife, before or after the 
solemnization of marriage, the husband contending that 
he sent them on account of dower, while the wife main- 
tains that they were merely presents, the husband’s 
sworn declaration is to be accepted with regard to those 
articles which are hot usually offered in that locality as 
presents. The wife’s word is accepted with regard to 
those articles which are usually offered as presents. 


Where a man 
makes pre- 
sents or 
advances 
dower to a 
woman. 


Where dis- 
putes arise 
between 
husband and 
wife as to 
intention 
with which 
the husband 
gave sums of 
money or 
other 
movable 
property. 
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Wife herself 
ie not obliged 
to pay for her 
marriage 
outfit* 


In a case where the husband’s sworn declaration 
has been accepted, the wife, if the articles still exist, can 
either keep them on account of dower, or return them to 
the husband, and demand payment of the remainder of 
the dower, or of the whole dower in the event of her 
having received no part of it. 

If the wife has lost or consumed that which was 
advanced as dower, its value is to be deducted from the 
full dower. 

Notes. 

Radd-ul-MuhtSr, Vol. 2, p. 394. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, pf). .53, .57 
Zaidn-nil-Ainbani, vol. 1, p. 170. 

SECTION Vni. — THE WIPE’s MARRIAGE ODTPIT. THE 
HOUSEHOLD EFFECTS, AND DISPUTES RELATING THERETO. 

(Arts. 112— lie.) 

Art. 112. Property is not the object of marriage. 

The wife cannot be obliged to use her own property, 
or the dower she receives for the acquisition of her 
marriage outfit. The father is not bound to defray 
the expenses of the daughter’s marriage outfit. 

If the marriage outfit which the wife brings is not 
proportionate in value to the dower paid by the husband, 
or if she does not bring a marriage outfit at all, the 
husband cannot claim one either from the wife or her 
father, nor can he sue them for a reduction of the dower, 
which he had purposely increased with a view to the 
purchase of a costly marriage outfit. 

Notes. 

Radd-ul-Muht^r, Vol. 2, pp. 398, 399. 

Baillie, Bk. 1 , Chap. 7, p, 144; Zaidn-nibAmbani, Vol. 1, 
p. 172. 
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Art. 118. Where a father m good health, makes a Where 

itii. . father makei 
present of a marriage outfit to his adult daughter, it a preaent of 

becomes her property as soon as she takes possession 

of it. Neither the father, nor his heirs, can subsequently d*«gh. 

dispossess her of it. 

Where she obtains possession of the marriage out- 
fit during her fatiier’s death-illness, such outfit becomes 
her property only by consent of the other heirs. 

Notes. 

Radd-ul-MuhtS,r, Vol. 2, pp. 396, 397. 

Baillie, Bk. 1, Chap. 7, pp. 143 — 14.5 ; Zaidu-nil-Atnbani, 

Vol. 1, p. 174. 


Art. 114. Where a father in good health, with his Where 

. V . . father pur* 

own money purchases a marriage outfit for his minor chaeeB hia 

daughter, sufch outfit becomes her property by the mere Te'X^m^sri 

fact of her father making such purchase : 

Provided that when the purchase is made, the 
daughter is aware that her father makes such purchase 
while in good health, the outfit becomes her property 
whether she takes possession or not, neither can the 
father nor his heirs subsequently dispossess her of it. 

Where the father dies before paying for the outfit, 
the vendor may realise the cost of such outfit from the 
father’s estate. The heirs cannot recover the amount 
from the daughter. 


Notes. 

Radd-ul-Muhtdr, Vol. 2, p 397. 
Zaidu-nil-.Ambani, Vol. 1 p. 175. 


Art. 115. 

ter’s marriage 


Where the father purchases his daugh- 
outfit from the amount of the 


father par- 

dower chasee mar- 

paid to her, she is entitled to demand from him the ^mhia” 

daughter’s 
dower' 


balance of the dower in his hands. 
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Marriage 
outfit ia 
the exclusive 
property of 
the wife. 


Where there 
ia a dispute 
as to the 
marriage 
outfit. 


Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 161. 

Zaidn-nil-Ambani, Vol. 1, p. 176 ; Clavel, Vol. 1, pp. 86, 87. 

Art. 116. The marriage outfit is the exclusive 
property of the wife. The husband cannot lay claim to 
any part of it, nor can he compel her to place any 
articles belonging to her, at his, or at his guest’s disposal ; 
he can only make use of them with her consent. 

Where, during the subsistence of the marriage or 
after its dissolution, the husband takes any article 
forming part of the man-iage outfit, the wife may sue 
him for its recovery or its value in case of loss or des- 
truction. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 707, 708. 

Zaidu-nil-Ainbani, Vol. 1, p. 176. 

Art. 117. Where a father makes over to his 
daughter a marriage outfit which he himself has 
procured, and he or his heirs subsequently claim that a 
part or the whole of such outfit was merely given by 
way of loan, while the daughter, or if she is dead, her 
husband, maintains that it was her own property, 
local custom shall serve as a guide for the settlement 
ot the dispute. 

If it is the general practice for a father to provide 
his daughter with such a marriage outfit, the declaration 
of the daughter or of her husband is to be accepted, 
unless the father or his heirs adduce proof to the 
contrary If it is not the general practice, and if the 
marriage outfit seems more than is necessary for a 
woman of her station, the father’s declaration or that of 
his heirs shall be accepted. 

Where the mother sends a marriage outfit the 
above urovision also applies. 
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Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 200 ; Radd-ul-Muht4r, 
Vol. 2, pp. 397, 398. 

Zaidu-niUAmbani, Vol. 1, p. 177. 

Art. 118 . Where there is a dispute between the 
husband and wife, during the subsistence of the marriage 
or after its dissolution, as to the household effects of 
the house in which they live, those articles which are 
more specially used by women shall be assigned to the 
wife, unless the husband can adduce proof to the contrary. 

Those articles which are in general use among men 
or can be used by either sex, shall be allotted to the 
husband, unless the wife adduces proof to the contrary. 
Whichever party establishes ownership to any parti- 
cular article, it shall be allotted to that party. As to 
goods of merchandise, they shall be assigned to that 
party who is engaged in trade. 

Notes. 

Radd-ul-Muhtar, Vol. 4, pp. 475, 476; Fatawa 
Kazi Khan, Vol. 1, p. 182 ; Fatawa-i-Alamgiri, Vol. 2, 
p. 39. 

Baillie, Bk. 1, (!hap. 7, p. 145 ; Zaidu-nil-Ambani, Vol. I, 
p. 179. 

Art. 119 . Where, after the decease of either hus- 
band or wife, there is a dispute as to the household 
effects, those articles which can be used by both parties 
shall be allotted to the survivor, unless proof is. adduced 
to the contrary. 

Notes. 

Radd-ul-MuhtS,r, Vol. 4, p. 476. 

Baillie, Bk. 1, Chap. 7, p. 145 ; Zaidii-nil-Ambani, Vol. 1, 

p. 180 . 


Articles tha 
belong to th 
husband an 
wife in cas 
of dispute 
after mar- 
riage. 


Ill case 01 
dispute aftei 
death of 
either hus- 
band or wife 
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Where 
Muslim 
may marry 
Christians 
or Jewesses, 


A Muslim 
with a Mus* 
lim wife may 
also take to 
a Christian 
or Jewish 
wife at the 
same time^ 


THE MARRIAGE OF MUSLIMS WITH CHRISTIAN WOMEN OR 
JEWESSES, AND THE NATURE OF THE MARRIAGES 
OF NON-MUSLIMS ON THEIR SUBSEQUENTLY 
EMBRACING ISLAM. 

(Arts. 120—180.) 

SECTION I. — THE MARRIAOE OF MUSLIMS WITH 
CHRISTIAN WOMEN AND JEWESSES. 

(Arts. 120—126.) 

Art. 120. It is lawful for Muslim men to marry 
Christian women and Jewesses, subjects of a Muslim 
State or foreigners. The marriage is validly contracted 
by the intervention of a Christian or Jewish guardian 
and in the presence of two Christian or Jewish 
witnesses, even though they do not profess the same 
religion as the woman. The testimony of these 
witnesses serves as proof of the marriage in case of the 
wife’s denial but not in the case of the husband’s denial. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 310; Sharh-i-Vikaya, 
Vol. 2, p. 10. 

Bailiie, Bk. 1, ('hap. 1, p. 6 ; Zaidu-nil-Ambani, Vol. 1, 

p. 182 . 

See The Indian Evidence Act (1 of 1872), ss. 59, 60. 

Art. 121. A Muslim, already married to a 
Muslim woman, can also marry a Kitahiah, that is to 
say, a Christian woman or a Jewess, in the same way as 
he can marry a Muslim woman when he has already 
a Christian or Jewish wife. Both wives must be treat- 
ed with perfect equality. 
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Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 10. 

Zaidu-nil-Ambani, Vol. 1, p. 183. 

Art. 122. A Muslim woman can only marry aMiwUiu- 
a Muslim she can neither marry an idolater, nor a 
Christian, nor a Jew : and a marriasre contracted with Miwlim 

’ . . , ” husband. 

any one of these is void. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 10. 

Zaida-nil-Ambani, Vol. 1, p. 183. 

Both the Sunni and Shiah schools prohibit marriage between 
a Muslim woman and a non-Muslim man — Himmut Bakadoor v. 
Sahehzadee Begum, 14 W. R., 12.5 (1870). 

A woman of the Shiah sect cannot contract a valid marriage 
with a Christian — Bakhshi Kishen Prasad v. Thakur Das, 1. L. 
R., 19 All., 37.5 (1897). 

See Manowar Khan v. Ahdoollah Khan, 3 N.-W. P., H. C. 
R., 177 (1871); In the matter of Ram Kumari, I. L. R., 18 Cal., 
264 (1891) ; AhdoolRazack v. Aga Mahomed Jaffer Bindaneem, 
I. L. R., 21 Cal., 666 ; L. R., 21 I. A., 56 (1893). 


Art. 123 . Where a Christian wife, married to a 

Where a 

’Muslim husband, becomes a Jewess, or where a Christian 
Jewess becomes a Christian, the marriage none the less Jewess, 
remains valid. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 10. 

Baillie, Bk. 1, Chap. .3, p. 41 ; [Zaidu-nil-Ambiini, Vol. 1, 
p. 184. 


Art. 124 . The children of either sex bom of the 
marriage between a Muslim and a Christian woman 
or a Jewess, follow their father’s religion. religion. 


• See Arts. 31, 32. 
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Notes. 

Kadd-ul-Muht&r, Vol. 2 , p. 427. 

Baillie, Bk. 1, Chap. 3, p. 41 ; Hamilton’s Hedayah, Vol. I, 
Bk. 2, Chap. 5 , p. 64 ; Zaidu-nil-Ambani, Vol. 1, p. 184. 


Difference of Art. 125. Difterence of religion deprives the 

rehgtou ... 7 

deprives husband of all right to inherit his wife’s estate, and the 

hrs* right to wife of all right to inherit her husband’s estate, 
wife^s estate 

and vice Notes. 

versa. 

Bahrr-ul-Rayek, Vol. 8, p. 557 ; Radd-ul- Muhtar 
Vol. 2, p. 421. 


Zaidn-nil-Ambani, Vol. 1, p. 185. 


SECTION II. MARRIAGES BETWEEN NON-MUSLIMS, WHERE BOTH 
OK ’ ONE OF THE PARTIES EMBRACE ISLAM. • 


(Arts. 126—130.) 


Where the 
wife of a 
non-Mus- 
lim em- 
braces 
Islam. 


Art. 126. Where the wife of a non-Muslim 
embraces Islam, that faith, must be presented to her 
husband. If he embraces the faith the marriage remains 
intact, unless the wife is related to him within the 
prohibited degrees’ of kindred, when the marriage must 
be cancelled. 

If the husband refuses Islam, the Judge shall 
pronounce the dissolution of the marriage, even when the 
husband is a minor, possessing sufficient understanding, 
and even when he is insane. 


Where the minor has not sufficient understanding 

V 

in the matter of religion, the Judge shall wait until he 
attains it. 

If the husband is insane, the Judge, without waiting 
until he has recovered his intellectual faculties, shall 
present Islam to his father or mother ; in the event of 
one of them accepting the faith, the son will be deemed 
to have accepted it also, and the marriage will remain 


• See Art. 22. 
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undissolved. But should the lunatic’s parents refuse to 
embrace Islam, the marriage is to be dissolved. 

Where the insane husband has neither father nor 
mother, the Judge, in order that he may pronounce the 
dissolution of the marriage, shall appoint a guardian for 
the purpose. 

This dissolution of the marriage pronounced by the 
Judge in consequence of the refusal of the husband, 
when he is sane, or of one of his parents when the 
husband is insane, operates as repudiation. The 
marriage is deemed to exist until the Judge has pro- 
nounced its dissolution.* 


Notes. 

Radd-ul-Muht^r, Vol. 2, pp. 419, 420, 421, 422; 
Tahtavi, Vol. 2, p. 82. 

Baillie, Bk. 1, Chap. 10, p. 180 ; Hamilton’s Hedayah, 
Vol, 1, Bk. 2, Chap. 5, pp. 63, 64 ; Vol. 2, p. 82 ; Zaidu-nil- 
Arnbani, Vol. 1, p. 185. 

Art. 127. Where the husband of a Christian or 
Jewish wife turns Muslim, the marriage cannot be 
dissolved, but when the wife turns idolatress, and on 
being asked to embrace-lslam she consents, the marriage 
will remain intact. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 419, 420,421, 422; 
Tahtavi, Vol. 2, p. 82. 

Baillie, Bk. 1, Chap. 10. p. 181 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 5, pp. 6.3, 64, 65 ; Zaidu-nil-Ambani, 
Vol. 1, p. 189. 

See Helen Skinner v. Sophia Evelina Orde, 10 B. L. B... 
125, P. C. (1871) ; 'Robert Skinner v. Charlotte Skinner, I. L. R., 
25 Cal., 537, P. C. (1897) ; Act III of 1872. 


Where the 
husband of a 
non-Musliin 
wife em- 
braces Islam, 


' See Art. 85. 



Where both 
husband and 
wife em- 
brace Islam 
together. 


a ion of 
?eu 

when 

husband or 
wife embrace 
Islam. 


Where 
children are 
to embrace 
Islam. 
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Art. 128 . Where both the husband and the wife 
embrace Islam together, the marriage and all its 
consequences are valid unless it was contracted within 
prohibited degrees,* in which case the Judge shall 
pronounce its dissolution. 

Where the contracting parties to a marriage are 
non-Muslim, the Judge cannot dissolve the marriage, 
however unlawful it may be, except at the parties’ own 
request ; but he may pronounce the dissolution of a 
marriage contracted by a Christian woman or a Jewess 
while she is observing Iddaf, consequent upon her 
repudiation by a Muslim husband. 

Notes. 

Rudd-ul-Muhtar, Vol. 2, pp. 419, 420. 

Zaidu-nil-Ambani, Vol. 1, }>. 189. 

Art. 129 . Where the married parties are non- 
Muslim and the husband embraces Islam, all the 
children already born of the marriage before his conver- 
sion to Islam shall be brought up in the Muslim 
religion. So also must any children born to them after 
Islam is presented to his wife. This rule only applies 
when the children are settled in Darul Islam, ^ whether 
the parent who accepts the faith resides there or not. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 427 ; Fatawa-i-Alamgiri, 
Vol. 2, p. 46. 

Baillie, Bk. 1, Chap. 10, ji. 185 ; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 5, p. 64 ; Zaidu-nil-Ambani, Vol. 1, p. 191. 

Art. 180 . Minor children who have lost their 
father, are not bound to embrace Islam in the event of 
their grandfather accepting that faith. 

» See Art. 22. • See Art. 310. 

•“The land of Islam.” See Dr, W. W. Hunter’s Indian Mus-salmans; and 
Hughes Dictionaiy of Islam. 
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A' child, whether of sound mind or not during 
minority, follows the faith of that parent who embraced 
Islam. 

The child is only released from this obligation, when 
he attains majority in full possession of his intellectual 
faculties. 

Where a child attains majority and is insane or an 
imbecile, he still continues to be under the control of his 
parents. 

Notes. 

Radd-ul-MuhtS,r, Vol. 2, p. 427; Fatawa-i-Alamgiri, 
Vol. 2, p. 46. 

Zaidu-nil-Ambani, Vol. 1, p. 192. 


CHAPTER IX. 

VOID A.ND INVALID MABRIAGKS. 


(Arts. 131-144.) 

SECTION I. — VOID MARRIAGES. 


(Arts. 131—187.) 


Art. 131. A marriage legally prohibited for reasons Ties of co 


of consanguinity, affinity, or fosterage, is void.* 

If the married parties do not separate voluntarily, 
they must be separated by a Judge. 


sanguinity, 
affinity, or 
fosterage, 
render a 
marriage 
void. 


Where the husband contracts the marriage in bad 


faith, he renders himself liable to a heavy punishment, 


either with fine or imprisonment, and where he acts in 
good faith, he is liable to a lighter punishment. 


Notes. 

Tahtavi, Vol. 2, p. 13 ; Fatawa Kazi Khan, Vol. 1, 
p. 165. 

. Baillie, Bk. 1,' Chap. 8, p. 154 ; .Zaidu-nil-Ambani, Vol. 1, 
p. 193. 


• See Arts. 21. 22, 23. 
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Hla r r i a g e 
with a wo- 
nan already 
Harried, or 
n Iddat i« 
dflo void. 


ifa r r 1 a g e 
nth two 
isters under 
ne contract 
s void, and 
ircum- 
tances 
inder which 
ne mar- 
iage is 
alid. 


Art. 182 . Where a man contracts marriage with 
a woman, who is already married, or with a woman who 
is observing Iddat, ^ consequent upon repudiation or 
widowhood, such marriage is void. The man who con- 
tracts such a marriage renders himself liable to a 
heavy or light punishment according as he acts in good 
faith or not. 

Notes. 

Fatawa Kazi Khan, Vol. 1, pp. 167, 168. 

Zaidu-nil-Ainbani, Vol. 1, p. 195 ; (Jlavel, Vol. 1, pp. 108, 
109, 17. 

Until a Mahomedan husband repudiates his wife, she cannot 
lawfully marry another man — Ameena v. Kuttoo Khan, 7 Sel. Rep., 
S. D. A., 32 (1841). 

See Sections 493 and 494 of the Indian Penal Code 
(Act XLV of 1860). 

Art. 133 . Where a man contracts marriage by a 
single contract, with two sisters* who are unmarried 
and not observing Iddat,^ the marriage is void ; but if 
one sister is observing Iddat, the marriage with the 
other sister is valid. In this case the two sisters are 
not entitled to dower if the cancelment of the marriage 
precedes its consummation. 

Where the two sisters are married by two succes- 
sive contracts, the marriage of prior date, if admitted and 
regularly contracted, is valid, but the other marriage 
is void. 

Where husband has had sexual intercourse with the 
sister married under the contract of later date, he must 
wait until her Iddat has expired before he can cohabit 
with the other sister, whose prior marriage is valid. 

Where it cannot be established, which marriage 
was contracted first, both marriages are radically void. 


' See Art. 310. 


• See Ai*t, 26. 
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unless one was void ah initio. If, however, cancellation 
takes place before either marriage is consummated, the 
two sisters are entitled^ to one-half of the stipulated 
dower, provided their dowers are equal and of like 
nature, and that both claim their marriage to be of 
prior date without being able to adduce proof in 
support of such claim. In this case where cancellation 
has preceded consummation of the marriage, the 
husband is at once free to marry whichever sister he 
pleases. 

Where one sister establishes the priority of her 
marriage, that marriage shall be valid, and she is entitled 
to the full half of the dower. 

Where the marriage is contracted without dower 
being settled, the two sisters have only one single 
Mutah} or present between them. 

Where cancelment of the marriage takes place 
after consummation of the marriage, each of the two 
sisters is entitled to her full dower, in the same way as 
two sisters married by a single contract. 

Notes. 

Sharh-i-Vikaya, Vol. 2, p. 17 ; Radd-ul-Muhtar, 
Vol. 2, pp. 309—311. 

Baillie, Bk. 1, Chap. 3, pp. 31, 32 ; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 1, pp. 28, 29 ; Zaidii-nil-Ambani, Vol. 1, p. 196. 

Where a Mahomedan married a woman first, and afterwards 
married her sister, it was held that the marriage with the wife’s 
sister was invalid in consequence of his previous marriage with 
her sister. No defect, however, arises in the first marriage from 
the invalidity of the second — Shureefoonissa v. Khizuroonisay 3 
Sel. Rep., S. D. A., 280 (1824). 

Where a Mahomedan marries two sisters by one contract, and 
one marriage is known to precede the other, the marriage which 


* See Art. 90. 
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is the later of the two is absolutely void — Azizunmssa Khatoon v. 
Karimunnissa Khatoon, I. L. R., 23 Oal^ 130 (1895). 

184 The following marriages are absolutely 

abeolutely void : — 

void. 

1. The marriage contracted by a man with a 
woman he has repudiated three times' and who has not 
remarried, or who has remarried, but has not been 
repudiated by the last husband, or who has been left 
a widow by the second husband after consummation 
of the marriage. 

2. The marriage with an idolatress. 

3. The marriage with a fifth woman, before the 
fourth has been repudiated and the period of her Iddaf 
expired. 

4. The marriage contracted without witnesses.® 

In each of the above cases, the Judge can always 
pronounce the dissolution of the marriage. The married 
parties are not bound to wait for the Judge to cancel 
the marriage : either party may separate, provided that 
due notice is given to the other party. 

Notes. 

Sharh-i-Vikaya, Vol. 2, p. 18 ; Fatawa-i-Alamgiri, 
Vol. 2, pp. 1, 7, 10, 11 ; Radd ul -Muhtar, Vol. 2, pp. 
379—381. 

Baillie, Bk. 1, Chap. 8, p. 156 ; Zaidu-nil-Ambani, Vol. 1, 
p. 200 ; Clavel, Vol. 1, p. 113. 

According to Mahomedan law, a man cannot legally have 
more than four wdves living at the same time — Shumsoonisa v. 
GouhurAli,i: Sel. Rep., S. D. A., 359 (1827). 

As to witnesses necessary in a Mahomedan marriage — 
Butoolun V. Koolsoom, 25 W. R., 444 (1 876) ; See Notes to Art. 7. 


• See Art, 224. 


» See Art. 310. 


• See Art. 18. 
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Art. 185. The marriages declared in the preceding Legal effeota 

Article to be absolutely void, create no prohibition for foregoing 

either party to marry the kindred without the prohibited . 

r ^ ^ marriages. 

degree of the other party to marriage, so long as 
eancellation precedes consummation, and also they give 
the husband and wife no right to inherit from each other. 

Children born of these marriages are deemed 
legitimate, provided they are born under the conditions 
laid down in the Chapter on Paternity and Filiation*. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 379, 380 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 5. 

Baillie, Bk. 1, Chap. 8, p. 157 ; Zaidu-nil-Ambani, Vol. 1, 

p. 201. 

?ee Si/ed Jummeeuddeen Mahomed v. Muheeooddeen Behee, 

•S. D. A., Ben., 932 (185.3) ; 

Art. 180. Where two guardians of the same degree Where two 

■of relationship and acting independently of each other, ac«I^'"inde- 

give the ward in marriage to a separate individual, ^f"achItLr 

the marriage first contracted shall alone be valid, and the g'''® their 
® . ward in 

other null and void. If it is not known which contract marriage, 
was entered into first, or if the two contracts were made 
^t the same time, both marriages are void. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 12. 

Zaidn-nil-Ambarii, Yol. 1, p. 201. 

Art. 137. Where a guardian has under his guar- Where guar* 
^ ... (lian’s 

dianship an adult woman, with whom his marriage is not marriage 

prohibited, and such guardian marries her himself, with- 
out having first obtained her consent, the marriage is 
void, even though the woman, when informed of her 
marriage, remains silent, or gives her express consent 
after the marriage is contracted. 


> See Bk. IV. Chap. I. Section II. Artx. .341. 342. 34,3. 
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Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 14, 15 ; Radd-ul- 
Muhtir, Vol. 2, p. 325. 

Zaidu-nil-Ambani, Vol. 1, p. 202. 

SECTION II. INVALID MARRIAGES. 

(Arts. 188—144.) 

Eatification Art. 188. Where a minor of either sex who has 

new^ry*" reached the age of discretion, but is still under a guar- 
TODtracTs'^*^ dian, or where an incapable adult contracts marriage 
marriage. without the guardian’s consent, the marriage is not 
binding unless it is ratified by the guardian. 

Where the guardian ratifies the marriage, the 
contract is valid, provided that the dower,* in the case 
of a minor girl, is not too low, and in the case of a minor 
boy, not too high ; but if the dower seriously prejudices 
either the boy or the girl, the marriage shall be cancelled 
whether the guardian ratifies it or not. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 99 ; Bahrr-ul-Rayek, 
Vol. 3, p. 83. 

Baillie, Bk. 1, Chap. 1, pp. 4, 5 ; Zaidu-nil-Ambani, Vol. 

1, p. 206. 

See Section 196 of the Indian Contract Act (IX of 1872). 

Where a Art. 189. Where a remote relation gives a minor 

n*on**/o n- ™ marriage, when there is a nearer relation eom- 

^en exercise the guardianship, the marriage is 

there is a invalid, unless it is approved of by the nearer relation 

nearer rela- , , ,, 

tion. who may cancel the marriage. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 129. 

Baillie, Bk. 1, Chap. 4, p. 49 ; Zaidu-nil-Ambani, Vol. 1, 
p. 207. 


* See Art. 76 . 
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Art. 140. Where a man authorizes an agent to 
contract him in marriage but mentions no particular 
woman, and the agent gives him in’ marriage to a woman 
who is suffering from some malady, such marriage is 
valid ; but where he contracts him in marriage to his 
minor daughter or his ward, such marriage is only valid 
when it is ratified by the principal. 

Where a man authorizes an agent' to contract him 
in marriage to one woman only, but the agent exceeds 
his powers and gives him in marriage to two women by a 
single contract, the principal is not obliged to acknowledge 
either, until he has ratified the contract in respect of 
one or both of them. 

Where the agent gives his principal in marriage to 
two women by two successive contracts, the first 
marriage alone is binding, and the second is binding sub- 
ject to ratification by the principal. 

Notes. 

Radd-ul -Muhtar, Vol. 2, pp. 352, 353 ; Bahrr-ul- 
Rayek, Vol. 3, pp. 147, 151. 

Baillie, Bk. 1, Chap. 6, pp. 77, 79 ; Zaidu-nil-Ambani, 
Vol. 1, p. 208. 

Art. 141. Where a man authorizes an agent to con- 
tract him in marriage to a certain woman whom he indi- 
cates, but the agent gives him in marriage to another, the 
marriage is not valid, unless it is ratified by the principal. 

The same rule applies where the agent contracts 
him in marriage, and provides for a larger dower than 
he was authorized to do. 

Where the principal is not aware that his agent has 
settled a larger dower than he was authorized to fix^ 


Oaaefl in 
which mar* 
ri«ge is con- 
tracted by 
an agent. 


Ratification 
of mar- 
riage by 
principal. 


* See Arts. 67, 58. 
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the marriage is invalid, even if he has had sexual inter- 
course with the woman. 

The agent cannot compel the principal to acknow- 
ledge the marriage, even though the agent himself 
undertakes to pay the difference in the dower. 

Notes. 

Radd-ul-Muhtlir, Vol. 2, p. 352; Fatawa-i-Alamgiri, 
Vol. 2, p. 19. 

Baillie, Bk. 1, Chap. 6, p. 80 ; Zaidu-nil-Ambani, Vol. 1, p. 209. 

See Sections 19 and 196 of the Indian tJontract Act (IX of 
1872), 

Where Art. 142. Where a woman authorizes an agent* to 

marriage . . . 

contracted contract her in marriage to a man, but mentions no 

not^linding particular person, and the agent gives her in marriage 

v^an ^ himself or to his father, or to his son, the marriage is 

invalid unless she ratifies it. 

Where the agent gives her in marriage to a man and 
causes her serious loss by accepting a dower smaller than 
is her due, both the woman or her guardian may have 
the marriage cancelled, unless the difference in dower is 
made good. 

Where the agent gives her in marriage to a. man 
who is not her equal', the marriage is invalid ; but where 
he gives her in marriage to a man who is her equal and 
who settles upon her the proper dower,** the marriage is 
binding even though the man chosen by the agent 
possesses some physical defect or suffers from some 
malady or disease. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 18 ; Radd-ul-Muhtdr, 
Vol. 2, pp. 352, 355. 

Baillie, Bk. 1, Chap. 4, pp. 76, 77 ; Zaidu-nil-Ambani, 
Vol. 1, p. 210. 


‘ See Arts. 67, 68. 


* See Art. G2. 


• See Art. 78. 
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Art. 148. Where in a marriage the man deceives Marriage 
the woman and gives himself a false title or misrepresents miereprewa^ 
his condition in life, and the woman discovers the fact 
after the marriage, both she and her guardian may 
either ratify or cancel such marriage. 


Notes. 

Tahtavi, Vol. 2, pp. 41, 42. 
Zaidu-nil-Ambani, Vol. 1, p. 213. 

See Sections 18, 196, 197 of the Indian Contract Act (IX 
of 1872). 


Art. 144. The marriage proposed or accepted by 
an unauthorized person remains in abeyance, until it is by a person 
either ratified or cancelled by the party interested. authority. 


Notes. 

Radd-ul- Muhtar, Vol. 2, p. 354 ; Fatawa-i-Alam- 
giri, Vol. 2, p, 20. 

Zaidn-nil-Ambani, Vol. 1, p. 214 ; Olavel, Vol. 1, p. 118. 


CHAPTER X. 

PROOFS OF MARRIAGE. 

(Arts. 145-149.) 

Art. 145. Where there is a dispute between How 

^ marriage 

husband and wife as to whether they are actually proved. 

married, the marriage is proved by the testimony of two 

male witnesses or of one male and two female witnesses 

whose integrity is beyond question. 

Where a person claims to have contracted marriage 
with a woman and she denies the marriage, or vice versa, 
the plaintiff, in default of proof in support of the claim, 
may put the defendant on oath ; if the defendant takes 
the oath, the plaintiff is non-suited; if the oath is refused, 
the claim is proved and the marriage established. 
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Notes. 


Hidaya, Vol. 2, p. 286. 


Baillie, Bk. 5, Chap. 2, pp. 404,405 ; Zaidu-nil-Ambani, 
Vol. 1, p. 215 ; Clavel, Vol, 1, p. 100. 

See the Indian Evidence Act (I of 1872), Part II, Chap. 3, 
“On Proof’*; Section 12 of the Indian Oaths Act (X of 1873) ; 
Queen v. Kliyroollahy 6 W. R. Cr., 21, F. B., per Peacock, C, J. 
(1866). 


Witnesses 
who are des- 
cendants of 
the parties. 


Art. 146. Where either the husband or the wife, 
seeks to prove his or her marriage, the evidence of their 
descendants cannot be accepted in support of such 
claim. 


The same rule applies where one witness is a des- 
cendant of the husband and the other a descendant of 
the wife. If both witnesses are descendants of the 
same party their evidence can only be admitted against 
their ascendant, when called for by the other party. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 296. 
Zaidu-nil-Aiiibani, Vol. 1, p. 216. 


Guardian’s 

testimony. 


Where a 
man ac- 
knowledges 
a woman as 
wife. 


Art. 147- The testimony of a guardian against 
his ward cannot be admitted in case of a denial of 
marriage, unless such testimony is supported by witnesses 
or accepted by the ward herself when she attains 
puberty.^ 

Notes. 

Tahtavi, Vol. 2, p. 41. 

Baillie, Bk. 1, Chap. 4, p. 59 ; Zaidn-nil-Ambani, Vol, 1, 
p. 217. 

Art. 148- Where a man acknowledges a woman 
as wife and is not married to one of her relations within 
the prohibited degree,^ or to four other wives, the 
marriage is proved provided that she is not already 


• See Art. 496. 


• See Arts.. 21. 22. 23. 
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married, is not observing Iddat^^ and gives her formal 
eonsent. The woman is entitled to maintenance and both 
parties are entitled to inherit from one another. 

Notes. 

Durrul-Mukhtar, Vol. 3, p. 87. 

Baillie, Bk. .5, Chap. 2, p. 409 ; Zaidii-iiil-Ambani, Vol. 1, 

p. 218. 

Where a Mahomedan man and woman lived in the same 
house as hushand and wife, and a son was born to them, held, that 
Mahomedan law presumed a marriage between the parties 
and that there was no bar to such son sharing his inheritance 
equally as a son born in proved wedlock — Mihr Ali v. Kitreem- 
oonisa Hegiim^ 2 Sel. Hep., 8. D. A., 142 (1814). 

Where a woman was free and not married to any other man 
although the actual celebration of her marriage may not have 
been proved with the man with whom she cohabited, yet he 
declared the son of such woman to be his, that son would certainly 
be accounted his legitimate offspring ; and should the mother 
of the child also coiifirm this declaration, she would be considered 
to all intents and purposes, the lawful wife of the person so 
declaring — Qaim Ali v. Hingun^ 3 Sel, Rep., S. D. A. 203 (1822). 

The Mahomedan law requires that an acknowledgment made 
by one man to another person that a particular specified woman 
was his wife, must be distinct and unmistakable — Kedarnath 
diuckerlmtty v. Benjamin Donzelle^ 20 W. R., 352, per Phear, J. 
0873). 

According to Mahomedan law where a child has been born 
to a father, of a mother where there has been not a mere casual 
concubinage, but a more permanent connection, and where there 
is no insurmountable obstacle to such marriage, the presumption 
is in favour of such marriage having taken place — Khajah 
Midayut Oollah v. Rai Jan Khanum^ 3 M. 1. A., 295 (1844). 

See Mahomed Banker Hossain v. Shurfoon^Nissa Begum^ 
8 M. I. A., 136 (1860) ; Fuzloonissa v. Nawobunnissa^ 2 Hay, 
479 (1863) ; Ashrufooddowlah v. Hyder Hossein^ 11 M. 1. A., 94 
(1866) ; Notes to Art. 333. 


» See Art. 310. 
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Where a 
woman ac- 
knowledges 
a man as 
husband. 


Art. 149- Where a woman in good health or in 
sickness, acknowledges a man as husband, the marriage 
is proved, provided that the man assents while she is 
still living ; in this case he is entitled to inherit from 
her but where he assents after her death, he is not 
entitled to inherit from her. 

Notes. 

Baillie, Bk. 5, Chap. 2, p. 409 ; Zaidn'iiil-Ambani. Vol. 1, 
p. 219 ; Clavel, Vol. 1, p. 102. 



BOOK II. 


RECIPROCAL RIGHTS AND DUTIES OF HUSBAND 
AND WIFE. 

(Arts. 150-216.) 


CHAPTER 1. 

THK HUSBAND’S DUTIES TOWARDS THE WIFE. 

(Arts. 160—169.) 

Art. 150- The husband is obliged to treat his 
wife with kindness, to live on good terms with her, and 
to provide her with maintenance, which comprises food, 
raiment, and lodging. 

Notes. 

Bahrr-ul-Rayek, Vol. .3, p. 2.36 ; Kadd-ul-MuhtA.r, 
Vol. 2, p. 696. 

Baillie Bk., 11, Chap. 1, p. 183 ; Zaidu-nil-Ainbani, Vol. 1, 

p. 220. 

See Section 488 of the t^ode of Criminal Procedure (Act V 
of 1898) ; Ahdur Rohoman v. Sakhina, I. L. R., 5 Cal., 5.’)8 
(1879) ; In the matter of the petition of Din Mahomed, 1. L. R., 
5 All., 226 (1882) ; In the matter of the petition of Ltuidun 
SahU>a, 1. L. R., 8 Cal. 7.36 (1882). 

See Notes to Art. 17. 

Art. 151. It is praiseworthy for every husband 
to cohabit with his wife, but he is legally bound to do 
so at least once during the subsistence of the marriage. 

Notes. 

Hadd-ul-Muhtdr, Vol. 2, p. 432. 

Zaidn-nil-Amhani, Vol. 1, p. 221 ; Olavel, Vol. 1, p. 135, 


Husband s 
treatment of 
wife. 


His cohabit- 
ation with 
her. 



92 


INSTITUTES OF MUS8ALMAN LAW. 


Equality of 
treatment 6f 
several 
wives. 


Such equal- 
ity of treat- 
ment obli- 
gatory under 
all circum- 
stances 


Husband 
must parti- 
tion his 
nights 
equally 
among his 
wives 


He must not 
favour one 


Art 152. Where a man has several wives, he 
is bound to treat them with strict equality in all 
matters, but with regard to maintenance and partition 
of his nights among them, he is bound to treat them 
with as much equality as lies in his power. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 430-434. 

Baillie, Bk. 1, Chap. 11, p. 183 ; Zaidu-nil-Ambani, Vol. 1, 
p. 221 ; Clavel, Vol. 1, p. 13.5. 

See Sale’s Koran, Chap. IV, p. (50. 

Art. 153. These duties must l)e observed by the 
husband in respect of all his wives, without distinction 
between virgin and otherwise, between those long married 
and those married recently, or between the Muslim wife 
and the Christian or Jewish wife. 

Notes. 

Baillie, Bk. 1, Chap. 11, p. 188 ; Hairiilton's Hedayah, Vol. 
1, Bk. 2, Chap. 4, pp. C6, 67 ; Zaidu-nil-Ambani, Vol. 1, p. 222. 

Art. 154. If is fhe husband’s duty to pass alter- 
nately with each wife, the period of twenty-four hours, 
three days, or seven days, in whatever order of turn 
he himself shall fix and establish. Equality in the 
partition of his society, is only binding upon the husband 
during the night, unless he is occupied at night, in which 
case he must spend his time equally between his wives 
during the daj’. 

Notes. 

Radd-ul-Muhtdr, Vol. 2, p. 435. 

Baillie, Bk. 1, Chap. 11, p. 189; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 6, p. 67 ; Zaidu-nil-Ambani, Vol. 1, p. 223. 

Art. 165. The husband must not favour one wife 
more than another, nor remain with one beyond the 
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allotted period without the consent of the wife thereby wifeto th* 
deprived of his society, nor enter a wife’s apartment if 
it is not her proper turn. In case of illness he can visit 
a wife out of turn, and if her illness is serious he can 
remain with her until she has recovered. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 435. 

Baillie, Bk. 1, Chap. 11, p. 189 ; Zaidu-nil-Ambani, Vol. 1, 
p. 224. 


Art. 156. A wife may abandon her rights in 
favour of a co-wife, but she is at liberty to recover them 
whenever she pleases. 


One wife 
may abandon 
her rights in 
favour of a 
CO- wife. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 434. 

Baillie, Bk-. 1, Chap. 11, p. 189 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 6, p. 07 ; Zaidu-nil-Ambani, Vol. 1, p. 224. 


Art. 157. Whenever the husband goes on a On a 
journey, there shall be no question of partitioning his 
time. The husband can take with him whichever wife 

not neces- 

he chooses, but it is better to cast lots. «ary. 

, On his return, none of his other wives can require 
him to pass with them the same number of nights that 
he passed with the wife whom he took with him on his 
journey. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 434 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 47. 

Baillie, Bk. 1, Chap. 11, p. 190 ; Hamilton’s Hedayah, 

Vol. 1, Bk. 2, Chap. 2, p. 67 ; Zaidu-nil-Ambani, Vol. 1, p. 225. 

See Sale’s Koran, Chap. XXXIII, p. 348. 

Art. 158. Where a husband is prevented through Where the 
illness from leaving his own apartment, he can send for iii * 
the wife whose turn it is to come to him. 
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If he falls sick in the apartment of one of his wives, 
and finds that he is not well enough to be removed to 
the dwelling of a co-wife, he may remain in the former 
apartment until he has recovered, provided he passes 
with the other wives as many days as he has passed 
Avhile sick in the apartment of the first wife. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 435. 

Baillie, Bk. 1, Chap. H. p. 189 ; Zaidn-nil-Ainbani, Voi. 1, 
p. 225. 

Wife’s Art. 159. Where a husband, after having settled 

the length of time to be spent with each wife, and fixed 
band’s^ " " order to be followed, acts unjustly to one of his 

unjust wives and favours a co-wife by passing with her more 

treatment. . 

time than he should, the Judge, except m the case of a 
journey, shall, at the request of the wife concerned, 
warn the husband to be more just in future. 

Where the husband, in spite of the judicial admoni- 
tion, again acts unjustly towards the wife, he shall be 
liable to a severe punishment, but not to imprisonment. 

Notes. 

Radd-ul-Muhtar, Vol, 2, pp. 433, 434. 

Baillie, Bk. 1, Oliap. ll, p. 189 : Zaidn-nil-Anibaiii, Vol. 1, 

p, 228. 



CHAPTER 11. 


THE HUSBAND’S DUl’lES TOWARDS THE WIFE AS 
REGARDS MAINTENANCE. 

(Arts. 160— 205 ) 

SECTION I. WIVES ENTITLED TO MAINTENANCE. 

(Arts, 160—166.) 

Art. 160. The husband though poor, sick, impo- 
tent, or too young for sexual intercourse, is obliged to 
provide his wife with maintenance, whether she is rich 
or poor, Muslim or otherwise, old or young, so long 
as she is able to fulfil the primary object of marriage. 
When the marriage is valid, this obligation commences 
from the conclusion of the marriage ceremony. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 699, 700. 

Baillie, Bk. G, Chap. 1, p. 437 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 140 ; Ziida-nil-Ainbatii, Vol. 1, p. 227. 

See Sale’s Koran, Chap. II, p. 28 and Chap. LXV, p. 455. 

See Notes to Art. 56. 

Art. 161. Maintenance is due to the wife even 
when she is resident in her father s house, unless without 
valid reason she refuses to comply with the husband s 
request to reside in his house. 

Notes. 

Radd-ul-MuhtS;r, Vol. 2, p. 701. 

Baillie, Bk. 6, Chap. 1, p. 438; Zaidu-nil-Ambani, Vol. 1, 

pp. 228. 

See Kolashun Bibee v. Sheikh Didar Buksh^ 24 W. R. Cr., 
44 (1875) ; Section 488 of the Code of Criminal Procedure (Act 
V of 1898). 


Wife enti- 
tled to 
maintenance 
when 

husband ie 
too young 
to fulfil the 
duties of 
marriage. 


She is enti- 
tled to main 
tenance 
while resid 
ing in her 
father’s 
house. 
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Other cases 
where main 
tenance is 
due to the 
wife. 


Maintenance 
of a sick 

wife. 


Maintenance 
of a wife 
during her 


Art 162 . Maintenance is due to the wife who 
refuses to follow her husband on a journey, to a place 
which is three days’ distance from that in which the 
marriage was contracted, or who, even after consum- 
mation of the marriage, refuses to surrender herself to 
her husband, because she has not received in full the 
prompt portion’ of her dower, which according to the 
custom of the locality she is entitled to demand. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 699, 702. 

Zaidu-nil-Ambani, Vol. 1, p. 229. Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 15, s. 1, p. 141. 

Art. 163 . Where a wife, after the marriage has 
been consummated, falls sick in either the husband’s or 
her father’s house, she is entitled to maintenance even 
Avhen the illness renders her unfit for sexual intercourse, 
unless she has refused, without lawful reason, to sur- 
render herself to her husband. 

Where the wife falls sick in her husband’s house 
and causes herself to be taken to her father’s house, she 
is entitled to maintenance even when her husband claims 
her back, so long as it is found impossible to remove 
her ; but if her ren)oval is possible and she opposes it 
without a valid reason, she loses her right to main- 
tenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 701, 703. 

Baillie, Bk. 6, Chap. 1, pp. 349, 440 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 15, s. 1, p. 141 ; Zaidu-nil-Ambani, Vol. 1, 
p. 231. 

Art. 164 . The husband, when undergoing a term 
of imprisonment, is not released from the obligation to 


• See Arts. 73. 104. 
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pay his wife’s maintenance, even when imprisoned for 
a debt due to his wife which he is unable to pay. 

Notes. 

Iladd-ul-MuhtS.r, Vol. 2, pp. 699, 700, 702, 703. 

Baillie, Bk. 6, Chap. 1, p. 44.5 ; Zaidn-nil-Ambani, Vol. I, 
p. 234. 

Ar t. 165. The husband, who is in easy circum- 
stances, must provide for the necessary maintenance of 
his wife’s personal attendant. When the wife is taken 
to her husband’s house with several servants, if the 
husband has the means, he is obliged to maintain them 
all. 

Where the husband has children, and one servant 
is not sufficient for their service, he must, if he is in 
easy circumstances, maintain two or more servants 
according to the needs of the children. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 710, 711. 

Baillie, Bk. 6, Chap. 1, p. 441 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 142 ; Zaidu-nil-Amhani, Vol. 1, p. 234; 
Clave], Vol. 1, p. 151. 

SECTION II. — WIVES NOT ENTITLED TO MAINTENANCE. 

(Arts. 160—172.) 

Art. 166. When the wife is too young for sexual 
intercourse, the husband may refuse her maintenance, 
unless he retains her in his house for the sake of 
company. 

Notes. 

Radd-ul- Muht§,r, Vol. 2, p. 700. 

Baillie, Bk. 6, Chap. 1, p. 437 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 141, Zaidn-nil-Ambani, Vol. 1, p. 235. 

A right to maintenance, depending npon the personal law 
of the individnal, is a right capable of being enforced, and properly 


husband’s 

imprison- 

ment. 


Where hue- 
band is 
bound to 
maintain his 
vvife^s ser- 
vants. 


Maintenanee 
not due to 
child wife. 
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Sick wife 

whose 

marriage 

not CODSUID- 

mated, is not 
entitled to 
maintenance. 


Wife on 
journey un- 
accompanied 
by husband, 
is not enti- 
tled to main- 
tenance. 


Maintenance 
of wife en- 
^ged in in- 
dependent 
profession. 


forms the subject of a suit in a Civil Court — In the Matter of the 
petition of Luddun Sahiha, 1, L. R., 8 Cal., 736 ; 11 C. L. R,, 
237 (1882). 

Art. 167. When the wife is sick and her marriage 
has not been consummated, she is not entitled to main- 
tenance if she cannot be removed to her husband's house. 

Notes. 

Radd-uhMuhtS,r, Vol. 2, p. 703. 

Zaidu-nil-Ambani, Vol. 1, p. 236. 

Art. 168. When the wife undertakes a journey, or 
goes on a pilgrimage unaccompanied by her husband, she 
is not entitled to maintenance for the time she is absent, 
even though she is accompanied on her journey by one 
of her relations within the prohibited degree.' When 
the husband undertakes a journey and takes his wife 
with him, he must defray all the costs of travelling and 
living. 

When the wife undertakes the journey and takes 
her husband with her, ^ he must defray her living but not 
of her travelling expenses. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 703 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 562. 

Zaidu-nil-Ambani, Vol. 1, p. 236 ; Clavel, Vol. J, p. 143. 

Art. 169. Where the wife exercises a profession 
necessitating her absence from her husband's house 
throughout the day, she is not entitled to maintenance 
if she leaves the house in spite of her husband s prohibi- 
tion. 

Notes. 

Radd-ul-MuhtS.r, Vol 2, p. 702. 

Zaidu-nil-Ambani, Vol. 1, p. 237. 
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Art. 170. Maintenance is not due to a xvife during wife during 
the term of her imprisonment, though it be for a debt 
she cannot pay, unless it is the husband who has caused entitled 
her arrest for debt due to himself 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 702. 

Baillie, Bk. 6, Chap. 1, p. 439 ; Hamilton’s Hedayah, Vol. 1, 

Bk. 4, Chap. 15, s. 1, p. 141 ; Zaidn-nil-Ambani, Vol. 1, p. 237. 

Art. 171. Where a wife leaves her husband’s house Kebellioue 
without his permission and without lawful reason, she 

^ ^ ’ main- 

is deemed rebellious, and not only loses all right to t«nance. 

maintenance for the period during which she continues 

rebellious, but to all arrears of maintenance, and to the 

sums she has borrowed for maintenance without either 

a judicial decree, or an order from her husband. 

She is also held to be rebellious, when she forbids 
her husband to enter the house belonging to her but in- 
habited in common, unless she has asked him to take 
her to some other house and he has not done so. 

Notes. 

Radd-ul-Muht^r, Vol. 2, p. 702. 

Baillie, Bk. 6, Chap. 1, p. 438 ; Hamilton’s Hedayah, Vol. 1, 

Bk. 4, Chap. 15, s. 1, p. 141. Zaidu-nil-Ambani, Vol. 1, p, 238. 

According to Mahomedan law, a Mahomed an wife defying 
her husband and refusing to live with him is not entitled to 
maintenance — A (the wife) v. B. (the husband), I. L. R., 21 
Bom., 77 (1896). 

Art. 172. Where the marriage of a wife is radi- Maintenance 

of Wlfo 

cally void or has been consummated under a semblance where 
of right, she can claim nothing from her husband on “*|"'**® 
account of maintenance. 

Where the Judge decrees that maintenance be paid 
to a wife, whose marriage is subsequently pronounced 
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Scale of 
wife’s 'main- 
tenance. 


invalid, the husband is entitled to a refund of the 
amount paid under the decree, but not to the amounts- 
he has advanced voluntarily. 

Notes. 

Radd-ul-Muhtir, Vol. 2, pp. 699 — 701. 

Baillie, Bk. 6, Chap. J, p. 440 ; Zaidu-nil-Ambani, Vol. 1,. 
p. 240. 


SECTION III. — RULES REGULATING THE AMOUNT OF A 

wife’s maintenance. 

(Arts. 179—180.) 

Art. 178. When fixing the amount of maintenance, 
due regard shall be paid to the respective conditions of 
the husband and wife. 

Where both are rich, the husband shall allow main- 
tenance on a generous scale. Where they are both 
poor, the allowance shall be simple. 

Where it is the husband who is poor, he must 
furnish as much as he is able out of the maintenance 
agreed upon, the balance constituting a debt to the wife, 
payable when the husband's position has improved. 

Notes. 

Radd-ul-Muht^r, Vol. 2, p. 700. 

Baillie, Bk. 6, Chap. J, p. 442 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 1, Chap. 15, s. 1, p. 140 ; Zaidu-nil-Ambani, Vol. 1, p. 241. 

See Sale’s Koran, Chap. LXV, p, 455. 

As to the alteration in wife’s maintenance — see Section 489- 
of the Code of Criminid Procedure (Act V of 1898). 
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According to Mahomedan law until there has been an ascer- 
tainment of the rate at which maintenance is payable, no right to 
maintenance accrues to a wife on which she can found a suit- — 
Mahomed Museehooddin v. Clara Jane Mu seehooddin, 2 N.-W. P., 
H. a R., 173 (1870;. 


Art. 174. Maintenance may be fixed in kind or 
in money, according to the variations in the price of 
commodities in the locality. 

Where a judicial decree has fixed the amount of 
maintenance and the price of commodities thereafter 
rises, the wife is entitled to the additional amount, but 
where the price falls the husband is entitled to a 
reduction. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 706, 707. 
Zaidu-nil-Ambani, Vol. 1, p. 243. 


Art. 175. Payment of maintenance, whether in 
kind or in money, must be regulated by the husband’s tenanoe is 
calling. The husband, who lives by his labour from day must be 
to day, shall pay daily and in advance the sum fixed for * 

his wife’s maintenance. The workman, receiving a 
weekly wage, shall pay weekly. The tradesman, who 
is paid by the month, shall pay monthly. 

The cultivator who gathers his crops annually, shall 
pay annually. Nevertheless, the wife can insist on 
being paid daily, where the husband neglects to pay at 
the times fixed. 

Notes. 

Radd-ul-MuhtS,r, Vol. 2, p. 705. 

Zaida-nil-Ambani, Vol. 1, p. 244. 

Art. 170. During the marriage, the husband can where 
undertake that he himself will furnish the necessary f^Sigto 
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wife 

properly. 


Where hus- 
I'Aud is iu 


Where he does not do so regularly, the J udge shall 
order the husband to appear, and after having satisfied 
himself that the complaint is well-founded, and that the 
husband does not as a rule supply sufficient food, he 
shall fix the amount of maintenance in accordance with 
the rules laid down in tlie preceding Article, and shall 
direct the husband to pay the amount to the wife, so 
that she may provide herself with her requirements. 

If the husband refuses, in spite of the judicial 
order, to pay the amount, the Judge, if the wife demands 
it, may have him arrested. If he does not even then 
discharge the debt he owes his wife, the Judge may 
commit him to prison, and may also o’der the sale of 
his property which is not indispensable to him, and use 
the proceeds in payment of the wife’s maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 704, 705 ; Fatawa- 
i-Alamgiri, Vol. 2, p. 567. 

Baillie, Bk. 6, Chap. 1, pp. 441, 443 ; Zaidu-nil-Ambani, 
Vol. 1, p. 245. 

A Mahomedan wife is entitled to maintenance from the date 
of decree, where there is no agreement for maintenance before 
suit. She is also entitled to maintenance during the continuance 
of marriage. Ahdool Futteh v. Zabunnessa Khatun^ I. L. R., 
6 Cal., 631, per Garth, C. J. (1881). 

A Mahomedan husband was bound to pay the maintenance 
money to his wife according to the terms of the order of the 
Magistrate up to the date when he repudiated his wife — Nepoor 
Aurut V. Jurai^ 10 B. L. R., App. 33 (1873). 

See Sidhesioar Teor v. Gyanada Dasi, I, L. R., 22 Cal., 291 
(1894) ; Shah Alin Ilyas V. Vlfat Bibi^ 1. L. R, 19 All., 50 
(1896). 


Art. 177. Whero the husband is known to be in* 
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to pay for his wife’s maintenance, the Judge shall not circum* 
commit him to prison, nor shall he pronounce separation *’*'*®®*‘ 
on this account. But after having fixed the amount of 
maintenance, he shall authorize the wife to buy food on 
credit or to borrow in her husband’s name. 

The wife’s relations on whom, in default of the 
husband, falls the obligation of providing her with main- 
tenance, and those relations whose duty it is to maintain 
the children in the event of their father’s death, are 
obliged to lend the wife what is necessary for her and 
her children’s maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 12, 13. 

Baillie, Bk. 6, Chap. 1, p, 443 ; Hamilton’s Hedayah, Vol. 1, 

Bk. 4, Chap. 1.5, s. 1, p. 142 ; Zaidii-nil-Ambani, Vol. 1, p. 246 ; 

Clavel, Vol. 1, pp. 153, 157. 

Art. 178. Where the amount of maintenance has Where wife 
been mutually agreed upon or fixed by a judicial decree, 
and the wife learns that her husband intends leaving na'iiceT 
her, or fears that he may absent himself, she can demand 
that a reliable surety be furnished for one month or 
more, according to the length of her hu.sband’s absence. 

Notes. 

Radd-ul-Muht^r, Vol. 2, pp. 705, 706. 

Zaidu-nil-Ambani, Vol. 1, p. 251. 

Art. 179 . Where the amount of maintenance has where main 
been fixed by judicial decree, it may be raised or lowered i,e modified! 
according to the changes in the position of husband and 
wife. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 704, 713. 

Zaida-nil-Ambani, Vol. 1, p. 252 ; Hamilton’s Hedayah, 
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Where wife Art. 180. The wife can claim no wages from the 
wi^s from* husband for preparing his food, although legally she 
the husband, jjg bound to do this work. She is only entitled 

to wages when, by her husband’s order, she cooks food 
or makes bread for sale. 


Notes. 

Radd-ul-Muht&r, Vol. 2, p, 703. 
Zaidn-nil-Ambani, Vol. 1, p. 253. 


SECTION IV. — CLOTHING AND LODGING. 

(Arts. 181 — 188 .) 

Ar t, 181. From the day a valid marriage is con- 
provide his tracted, the wife is entitled to clothing. The husband 
othing. is bound to provide her each year with two complete 
sets of clothing, at least one for summer and one for 
winter. Their quality is determined by the position of 
the husband and wife and in accordance with local 
custom. 


Notes. 

Radd-ul-MuhtS,r, Vol. 2, pp. 704 — 707. 

Baillie, Bk. 6, Chap. 1, p. 448 ; Zaidu-nil-Ambani, Vol. 1, 
p. 253. 


It may 
settled 


be 

in 


kind or 
money. 


Art. 182. The price of clothing, like that of food, 
can be made payable in kind or in money, and must be 
provided for in advance. 


Notes. 

Eadd-ul-Muhtar, Vol. 2, p. 704. 
Zaidu-nil-Ambaui, Vol. 1, p. 254. 


Where wife Art. 188. The wife cannot claim a new garment 
Mw^r- ^ before the date fixed, unless the garment furnished has 
suffered by fair wear and tear. She is responsible for 
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the loss of a garment, and the husband is not bound 
to replace it until the expiry of the period fixed. 

Motes. 

Radd-ul-Muht^r, Vol. 2, p. 710; Fatawa-i-Alam- 
giri, Vol. 2, p. 570. 

Zaidu-nil-AinbaQi, Vol. 1, p. 255. 

Art. 184. Where husband and wife are both 
wealthy, the husband must provide a separate house 
for his wife’s residence ; where they are not wealthy, the 
husband must provide a separate apartment according to 
his means, which must possess the necessary conveniences 
and must not be isolated. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 718, 719, 720. 

Zaidu-nil-Ambani, Vol. 1, p. 256. 

See Sales’ Koran, Chap. LXV, p. 455. 

Art. 185. The husband cannot force his wife to 
provide lodging in her dwelling for any of his relations, 
or for his children by a former marriage, except those 
under the age of reason. 

On her side, the wife cannot give lodging to any 
of her relations or to her own children by a former 
marriage. In both cases, the consent of the other party 
is necessary. 

Motes. 

Tahtavi, Vol. 2, p. 266. 

Baillie, Bk. 6, Chap. 1, p. 448 ; Hamilton’s Hedayah, Vol. 1. 
Bk. 4, Chap. 15, s. 2, p. 185 ; Zaidu-nil-Ambani, Vol. 1, p. 257. 

Art. 186. The residence of a near female relation 
of the husband in the house occupied by the wife, does 


Where hue- 
band must 
provide his 
wife with a 
separate 
dwelling or 
apartment. 


Husband 
cannot com- 
pel wife to 
provide lodg- 
ing for his 
relations or 
children by 
another 
and vice 
verna. 


Where a 
wife can 
claim to be 
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removed to 

another 

dwelling. 


Where hus- 
band is 
bound to 
provide an- 
other dwel- 
ling or a 
companion 
for his wife. 


Articles a 
husband is 
bound to 
provide for 
nis wife. 


not entitle the latter to claim a separate lodging else- 
where, except when she has cause to complain of the 
relation’s familiar behaviour with her husband. 

But the lodging of a co-wife in the same house 
gives the wife a right to demand a separate lodging 
elsewhere. The same rule applies where a co-wife or 
one of the husband’s relations is lodged in the same 
apartment with the wife. 

Notes. 

Radd-ul-Muht4r, Vol. 2, pp. 718, 719. 

Baillie, Bk. 4, Chap. 1, p. 441) ; Zaidu-nil-Ambani, Vol. 1,. 

p. 2.‘)8. 

Art. 187. Where the house possessed by the hus- 
band, contains no other inmates, and the wife suffers from 
loneliness, or where the husband neglects her by night, 
and remains with a co-wife while she has neither child 
nor servant to keep her company, the husband is bound 
to procure a companion for her, or else provide another 
dwelling for her in which she will have no cause to com- 
plain of solitude. 

Notes. 

Radd-ul-Muhtdr, Vol. 2, pp. 720, 721. 

Zaidu-nil-Anibani, Vol. 1, p. 259. 

Art. 188. The husband is bound to supply his 
wife with a mattress, blankets and suitable furniture 
in accordance with his position in life. He is not even 
relieved from this obligation when the wife possesses 
such articles, herself. 

The husband must also provide the necessary house- 
hold utensils, as well as the cosmetics and other articles, 
indispensible to the wife’s toilette according to the 
custom of the country. 
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Notes. 

Fatawa-i-Alaingiri, Vol. 2, pp. 517, 564; Radd- 
ul-Muht&r, Vol. 2, p. 707 ; Bahrr-ul-Rayek, Vol. 4, 
p. 194. 

Baillie, Bk. 6, Chap. 1, p. 448 ; Zaidu-nil-Ambani, Vol. 1, 

p. 260. 


SECTION V. THE WIFe’s MAINTENANCE WHEN 

THE HUSBAND IS ABSENT. 

(Arts. 189—196.) 

Art. 189. Where a husband is absent, the wife Wife’* i 

may, for the purpose of maintenance, be authorized to where hu*- 

dispose of such goods, or quantities of gold or silver, 

coined or uncoined, left by the husband, as will suffice 

_ effects. 

to provide for the amount decreed in her favour. 

Where the husband has left behind deposits or 
debts, the wife may be authorized to use a part of them 
also, provided they are of such nature as may be used 
for maintenance, and the depositary and debtor respec- 
tively admit the deposit and debt and recognize the 
marriage. She may also be authorized to dispose of 
them where she can establish the deposit or debt and 
the Judge is cognisant of her marriage. 

The Judge shall first make an order that payment 
of the maintenance be made from the sale of the house- 
hold effects, and afterwards from the deposit and debts. 

He shall require good security from the wife for the 
amounts she receives, and shall make her declare on 
oath that her husband had advanced her no maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 722, 723. 

Baillie, Bk. 6, Chap. 1, pp. 443, 445 ; Hamilton’s Hedayah, 

Vol. 1, Bk. 4, Chap. 15, s. 2, pp. 144, 145; Vol. 2, Bk. 13, 
pp. 214, 215. Zaidu-nil-Ambani, Vol. 1, p. 260. 
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Where ab- 
sent liusband 
has left no 


Art. 190 . Where the absent husband has not pro- 
vided for any maintenance for his wife during his absence, 
and the wife proves her marriage with him, the Judge 
shall make an order for her maintenance, and authorize 
her to borrow or make purchases on credit in her absent 
husband’s name, but he shall not dissolve the marriage 
even though the wife demands it. 


Notes. 


Radd-ul-Muht4r, Vol. 2, p. 724. 
Zaida-nil-Ambani, Vol. 1, p. 265 ; Clavel, Vol. 1, p. 167. 


Where hus- 
band 
advanced 
maintenance 
before he 
left. 


Art. 191 . Where the husband on his return, proves 
that he had paid his wife her maintenance in advance 
or where the wife, in default of proof, refuses to take 
the oath, the husband is entitled to recover the amount 
from his wife, or the surety. 

Where the wife admits that she had received main- 
tenance in advance from her husband, he shall be entitled 
to recover the amount from her alone. 


Notes. 


Fatawa-i-Alamgiri, Vol. 2, p. 565. 
Zaidu-nil-Ambani, Vol. 1, p. 266. 


Where hus- 
band denie.«i 
the mar- 


Art. 192 . Where the husband, on his return, 
denies the fact of marriage, his sworn declaration shall 
be accepted, unless the wife produces proof to the con- 
trary. Where the husband takes the oath, he can, in 
case of a deposit, sue his wife or the depositary for 
payment ; in the case of a debt, he can only sue the 
debtor, who, in turn, can proceed against the wife. 


Notes. 


Fatawa-i-Alamgiri, Vol. 2, p. 565., 
Zaida-nil-Ambani, Vol. 1, p. 268 ; Clavel, Vol. 1, pp. 157, 160. 
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Art. 193. Where the husband, on his return, proves Where he 
that the marriage was dissolved by repudiation*, that tC married 
the period of Iddat^ had expired, and that consequently 
the wife was in no way entitled to the maintenance 
received by her in his absence, he may sue his wife for 
recovery of the amount recovered by her, but can not 
sue the depositary or debtor, unless the husband can 
establish that the depositary or the debtor was aware 
that the marriage had been dissolved. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 565. 

Zaida>nil*Ambani, Vol. l,p. 269 ; Clavel, Vol. 1, p. 160. 

Art, 194. Where the depositary or debtor, directed Where the 
by the Judge to provide maintenance for the wife of the recta the wife 
absentee, claims to have paid the deposit or the debt to ^aiutenance 
the wife for her maintenance, and she denies it, the 

or deposit. 

depositary’s declaration shall be accepted, but the debtor 
shall be required to adduce proof in support of such 
payment. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 565. 
Zaidu-nil-Ambani, Vol. 1, p. 270. 


Art. 195. Where the husband leaves behind a 
deposit or goods that cannot be used for maintenance, 
neither the wife nor the Judge has the right to dispose 
of them in order to provide maintenance. 


Where the 
husband haa 
left movable 
and immov- 
able proper- 
ty. 


The immovable property belonging to the absent 
husband shall be leased out, and a part of the income 
expended for the wife’s maintenance. 


• See Art. 217. 


• See Art. .310. 
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Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 565. 

Baillie, Bk. 6, Chap. 1, p. 443 ; Zaidu-nil-Ambani, Vol. 1, 
p. 270. 


Where it is Art. 196. In all cases where a Judge authorizes a 

wWe*to^take ^ dispose of the property left by her absent hus- 

maintenance band, it is lawful for her to take from the property so 
judge’H left by him what is necessary for her maintenance with- 
order. ^ judicial decree. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 565. 

Baillie, Bk. 6, (Ihap. 1, p. 443 ; Zaidu-nil-Ainbani, Vol. 1, 
p. 270. 


SECTION VI. — DEBTS FOR MAINTENANCE. 

(Arts. 197—206.) 


Maintenance 


payable 
lore del 


be- 
debts. 


Art. 197. The necessary debts contracted for the 
maintenance of a man, his wife, and his children, are 
payable before any other debt. 


Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 95. 

Zaidu-nil-Ambani, Vol. 1, p. 271 ; Clavel, Vol. 1, p. 154. 


Art. 198. Maintenance does not constitute a debt 

where 

maintenance until it is fixed by a judicial decree, or mutually agreed 
ts treated as i . ^ i i j j • p 

a debt. upon by the husband and wire. 

Notes. 

Radd-ul-MuhtS.r, Vol. 2, p. 714. 
Zaidu-nil-Ambani, Vol. 1, p. 273 ; Clavel, Vol. 1, p. 153, 

According to Mahomedan law until there has been an 
ascertainment of the rate at which maintenance is payable, no 
right to maintenance accrues to a wife on which she can found 
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i), snit — MaJiomed Museehooddin v. Clara Jane Museehooddin, 2- 
N.-W. P., H. C. R., 173 (1870). 

When a woman sues her husband for maintenance for a time 
antecedent to any order of the Judge or mutual agreement of the 
parties, the Judge is not to decree maintenance for the past. 
— Abdool Futteh v. Zahunneessa Khatun 1. L. R., 6 Cal., 631, per 
■Garth, C. J. (1881). 

Art. 199. The debt for maintenance, judicially 
made payable to the wife, or settled by mutual agree- 
ment between husband and wife, is not subject to the 
law of limitation, and where the wife has not claimed 
the debt in full or in part at the dates fixed so long as 
she and her husband are living, she is entitled to the 
debt however much overdue. 

Notes. 

Radd-ul-Muhtftr, Vol. 2, p. 714. 

Baillie, Bk. 6, Chap. 1, p. 443 ; Hamilton's Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 142 ; Zaidu-nil-Ainbani, Vol. I, p. 274. 

Art. 200. Where a wife has expended or borrow- 
ed some amount on account of maintenance before the 
same has been fixed by judicial decree, or by mutual 
aarreement, she is not entitled to recover the amount 
from her husband, whether present or absent, if she 
allows a full month to pass without claiming it. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 714. 

Zaidu-nil-Ambani, Vol. 1, p. 273 ; Clavel, Vol. 1, p. 154. 

See the Indian Limitation Act (XV of 1877). 

Art. 201. The death of either husband or wife 
extinguishes the latter’s claim to arrears of maintenance 


Where 
maintenance 
is not subject 
to law of 
limitation. 


Where wife 

cannot 

recover 

maintenance 

when a 

month has 

elapsed. 


Where claim 
to arrears of 
maintenance 
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is extin- 
guished. 


Maintenance 
judicially 
decreed 
reniaiue a 
debt Rgaiin&t 
the husband. 


Where 


advances 

mainte- 

nance. 


awarded by judicial decree, or fixed by mutual agreement, 
and whatever she has borrowed without judicial autho- 
rity. 

The repudiation of the wife does not cause her to 
forfeit arrears of maintenance, unless it is proved that 
she, by her misconduct, has forced the husband to 
repudiate her. 

Notes. 

Hamilton’s Hedayab, Vol. 1, Bk. 2, Cbap. 15, s. 1, p. 143 ; 
Zaidn-nil-Ambani, Vol. 1, p. 275 ; Clavel, Vol. 1, p. 155. 

Art. 202. A debt for maintenance contracted by 
the wife in her husband’s name in pursuance of a judicial 
decree, always constitutes a debt against the husband, 
and if he dies first, becomes chargeable against his estate. 

Where a loan is effected by virtue of a judicial 
decree, the lender may sue the wife or her husband for 
payment. Where there is no judicial decree, the lender 
must proceed against the wife, who, if she is entitled to 
do so, may proceed against the husband. 

Notes. 

Radd-ul-Muht&r, Vol. 2, p. 715. 

Zaidu-nil-Ambani, Vol. 1, p. 257 ; Clavel, Vol. 1, p. 155. 

Art. 208.— Advances for maintenance made to the 
husband or by his father, cannot be recovered 
in the event of repudiation* or of the death of husband 
or wife even when such advances have not been entirely 
consumed. 

Notes. 

Radd-ul-MuhtIr, Vol. 2, p. 716. 

Baillie, Bk. 6, Chap. 1, p. 444 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 203 ; Zaidu-nil-Ambani, Vol. 1, p. 276. 


• See Art, 217. 
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Art. 204. — A wife cannot release her husband 
from paying arrears of maintenance, before the amount 
has either been fixed by a judicial decree, or has been 
settled by mutual agreement. 

When the amount has been fixed, the wife can 
validly renounce in her husband’s favour any arrears of 
maintenance, and where the maintenance is payable 
daily, weekly, monthly, or yearly, she can release 
him from the payment provided for one of these periods, 
if the period has already commenced. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 708. 

BailHe, Bk. 6, Chap. 1, p. 446 ; Zaidn-nil-Ambani, Vol. 1, 
p. 277. 

Art. 205. Where a wife is in debt to her husband, 
she cannot set off the amount of her debt against main- 
tenance due to her, unless he consents to it. 

On the other hand, the husband, without his wife’s 
consent, can set olF a debt for maintenance against a 
debt she owes him. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 171. 
Zaidu-nil-Ambani, Vol. 1, p. 278. 

See Section 111 of the Code of Civil Procedure (Act XIV 
of 1882). 
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OHAPTER IIT. 


MARITAL AUTHORITY. 


(Arte. 206—211.) 


Husband’s Art. 200. A husband has no power over his 

rMpect*^ wife’s property. A wife can dispose of all her pro- 

wife’s pro- 
perty, and 
wife’s power 

of disposi- . 

tion of same, from SO doing. 


perty without her husband’s consent or sanction, nor 
does his marital authority empower him to restrain her 


She can receive the rents and income derived from 


her property, and can entrust the administration of her 
estate to a person other than the husband. 


When a wife is of age and under no legal disability, 
all her contracts are valid without sanction of or rati- 


fication by her husband, father, paternal grandfather , or 
testamentary guardian. 


Whatever fortune she may possess, the wife is not 
bound to contribute anything towards the household 


expenses. 


Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 84 ; Radd-ul-Muhtar, 
Vol. 2, p. 707. 

Zaidu-nil-Ambani, Vol., 1, p. 279; Clavel, Vol. 1, p. 162. 


Art. 207.— After payment of the prompt' portion 
of the dower, the husband has the right : 

plid^ (1) To forbid his wife to leave the house without 

of his permission, respecting her right to visit her father 

and mother, and relations within the prohibited degrees' 
at fixed periods. 


Husband’s 
rights over 
the wife 


‘ See Art. 73. 


• See Ai-ts. 21 22. 
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(2) To forbid her to visit aud mix. with strange 
women, and to prevent her attending festivals and social 
gatherings, even with her relations within the prohibited 
degrees. 

(3) To compel her to leave her father’s house 
wheji she is not too young, and live among respectable 
neighbours in any quarter of the town in which the 
marriage was contracted, even if the contrary was 
stipulated when he married her. 

(4) To prohibit her relations residing in the house, 
whether it is the husband’s own property or only lent or 
leased to him. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 390, 719, 721. 

Baillie, Bk. 6, Chaj>. 1, pp. 449, 450 ; Zaidu-ail-Ainbaai, 
Vol. 1, p. 280 ; Olavel, Vol. 1, p. 170. 

See Notes to Art. 213. 

Art. 208. After payment of the prompt portion' 
of the dower, a husband can remove his wife from the 
place in which the marriage was contracted, to a distance 
of less than three days’ journey : but if the distance is a 
three days’ journey, he cannot compel her to follow him 
even if he has paid the whole dower. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 390, 391. 

Baillie, Bk. 1, Chap. 7, p. 125 ; Hamilton’s Hedajab, Vol. 1, 
Bk. 2, Chap. 3, p. 55. ; Zaida-nil-Ainbani, Vol. 1, p. 282. 

Art. 209. When the wife commits a fault, or her 
conduct calls for reprimand, for which the law has pre- 
scribed no judicial penalty, the husband can punish her 


Where a 
husband 
may compe 
his wife to 
follow him 
on a jouine 


Husband 
may punisi 
wife in 
moderation 
but must n< 
use violenc< 
towards hei 


» See Art. 73. 
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in moderation. He must not use violence towards her 
even under extreme provocation. 

Notes. 

Bahrr-ul-Eayek, Vol. 3, p. 84. 

Baillie, Bk. 1, Chap. 11, p. 191 : Zaidii-nil-Amhani, Vol. 1, 
p. 283 ; Clavel, Vol. 1, p. 164. 

This conception of the mutual rights and obligations arising 
from marriage between the husband and wdfe, bears in all main 
features close similarity to the Eoman law and other European 
systems, which are derived from that law’ ; and even regarding the 
power of correction the English law* seems to resemble the 
Mahomedan, for even under the former ‘‘ the old authorities say 
the husband may beat his wife ; and if in modern times the 
rigour of the law has been mitigated, it is because in England, as 
in this country, the criminal law has stepped in to give to the 
wife personal security, which the matrimonial law does not. The 
Mahomedan law, on a question of what is legal cruelty between 
man and wife, would probably not differ materially from the 
English law — Ahdul Kadir v. Salma, I. L. B., 8 Alb, 149, F. B., 
per Mahmood, J. (1886^. 

See Section 79 of the Indian Penal Code (Act XLV of 
1860). 

Art. 210. When the husband and wife disagree, 
the judge, before whom they bring their complaint, 
shall nominate two arbitrators of known respectability, 
one from the husband's family and one from the wife’s, 
and refer to them the matters in dispute. 

The arbitrators after hearing both sides shall, 
endeavour by all possible means to bring about a recon- 
ciliation. If unsuccessful, the arbitrators may grant a 
repudiation when empowered to do so by both parties. 

Notes. 

Tafsvi-i-Ahmedi, pp. 280, 281. 

Zaidu-nil-Amhanij Vol. 1, p. 284 ; Clavel, Vol. 1, p. 230. 

See Sale’s Koran, Chap. IV., p. 65. 
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Art. 211. If the wife complaiii.s of her husband’s Husband 
ill-treatment, and brings positive proof of his having pnlghment 
used violence towards her, even thousfh under great 

o o Violence to- 

provocation, he is liable to punishment in accordance 
with the gravity of the offence. 


Notes. 

Radd-ul-MuhtSr, Vol. 2, p. 720. 
Ziii(Jii-nil-A.inbiini, V^ol. 1, p. 284 ; Clave), Vol. 1, p. 280. 
See Indian Penal Code (.\(!t XLV of 1860, Chap. XVI). 


chapter IV. 

HKiHTS AND DUTIES OF THE WIFE. 

(Arts 212—216.) 

Art. 212. A wife must be obedient to her Wife’sdutiei 
husband in all that is permitted and legally ordained as husband, 
a duty of marriage : she must remain in her husband’s 
hou.se and not quit it without his permi.ssion, after pay- 
ment to her in full of the prompt portion* of the dower : 
she must not refuse her person to him unless legally or 
physically prevented ; she must live a virtuous life and 
must carefully watch over his property and household : 
and without his permi.ssion she must give away no part 
of his belongings, except that which it is customary to 
give. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 173, 175. 

Zaidu-nil-Aml)ani, Vol. 1, p. 28.5. 


Art. 213. Where the dower is divided into two wife may 
parts, the wife, even after voluntary consummation of person untl 
the marriage, can refuse her person to her husband and §o^rigpai( 
refuse to follow him to his house until he has paid in 
full the prompt portion* of the dower. 


» See Art. 73. 
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If the amount of prompt dower has not been fixed, 
the wife is justified in refusing her person until 
payment of the amount, which in accordance with the 
custom of the country, would be accorded to a woman 
of her rank and station. 

She can refuse her person where the payment of 
the full dower is arranged for by instalments, unless a 
stipulation to the contrary was made. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 388, 389. 

Zaidu-nil-Ambani, Vol. 1, p. 286 ; Hamilton’s Heda 3 ’ah, 
Vol. 1, Bk. 2, Chap. 3, p. 54. 

According to Imam Abu Hanifa, the founder of the Hanifa 
sect of Mussulmans, the wife even after consummation of 
marriage, can refifse her person to her husband until he has prdd 
in full the prompt portion of the dower. In Egj-pt, Turkey and 
Arabia, this rule of law obtains among the Hanifites, and the 
British Courts in India administered it for nearl}* a centurj’, as 
the following notes of their decisions would illustrate. 

Dower must be considered as immediatelj- demnndable, unless 
the contrary was specified. The husband on the payment of the 
wife’s dower due, can enforce her cohabitation with him, but 
not before — Abiivl Karim v. Kasilatun-nissa, •) Sel. Rep., S. D. A. 
90 (1830) ; Fxikhro-msm v. Shah Alh/ Knz~ah, 6 Sel. Rep. S. D. 
A. 368 (1840). 

See also Sel. Rep. 103, S. A. Bom. (1832) ; Morris' Sel. 
Dec., S. D. A., Bom., Part III, 41 (1853). 

An action for restitution of conjugal rights will not lie unless 
the husband has paid the prompt portion of the dower to the 
wife, even after the consummation of marriage with her . — Ahdool 
Shukkoar, v. Haheemoon-nissa. 6 N. W. P., H. C. R., 94, per 
Turner, J. (1874). 

A Mabomedan wife can refuse herself to her husband till her 
dower, being prompt, has been satisfied. The circumstance that 
the husband and wife already cohabited since their marriage does 
not preclude the wife from refusing further cohabitation until the 
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portion of her dower payable to her has been paid — Eidan v. 
Mazhar Husain, I. L. R. 1 All., 4«a (1877). 

The views propounded by Abu Hunifa should be followed, 
and that a woman entitled to dower, that is prompt, may, even 
after consummation or valid retirement, deny her husband access 
to her person in order to enforce the man’s pecuniary obligation 
to her — Wilayat Husain v. Allah Rakhi, I. L. R., 2 All., 831, per 
Straight, J. (1880). 

When a Mahomedan wife’s prompt portion of the dower 
was not paid, it was held that a suit for restitution of conjugal 
liftht-i was not maintainable. — Nasrat Husain v. Hamidan^ 

1. L. R., 4 All., 205 (1882). 

See also Jnmeela v. Malleeka, W. R. Sup. Vol., 252 (1864) ; 
Fatima Bibi v. Sadruddin, 2 Bom. H. C. R., 291 (1865) ; Buzloor 
Raheem v. Shumsoonnissa 11 M. I. A., 551 (1867) ; Fadiya v. 
Hasanebiyari, 6 Mad. H. R., 9 (1870) ; fChajooroonnissa v. 
Rayeesooanissa, L. R., 2 I. A., 235 (1870). 

But in a suit for restitution of conjugal rights by a Maho- 
medan husband, the (piestion of the wife’s right to refuse 
cohabitation with her husband, after consummntion of marriage, 
on the ground of non-payment of dower was argued in 1885 
before the Full Bench of the Allahabad High Court, including 
Mahinood, J. Mahmood, J., disagreed with the views propounded 
by Imam Abu Hanifa, and agreeing with the views of the two 
disciples, Imam Abu Yusuf and Imam Mahomed, overruled the 
current of decisions on the subject, an<l the Full Bench adopted 
his opinion. 

Mahmood, J., observed as follows : — 

“ The right of dower confers another right upon the Mahome- 
dan wife, and the nature of this second right is described in the 
Heda^^ah in a passage on which the learned pleader for the 
respondent has relied for his contention. The passage is to be 
found in Grady’s edition of Hamilton’s Hedayah, at f»age 54 ; 
but as the translation is not sufficiently close, and is moreover 
interpolated with paraphrases, I translate the original text here 
literally, since much depends upon the exact meaning of the 
passage: — ‘It is the wife’s right that she may deny herself to 
her husband until she receives the dower, and she may prevent 
him from taking her away (that is, travelling with her), so that 
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her right in the return may be fixed in the same manner as that 
of the husband in the object of the return and become like sale. 
And it is not for the husband that he may prevent her from travel- 
ling or going out of his house and visiting her friends until he 
has paid the whole exigible dower, because the right of restraint 
is for securing fufilment (of his right) to the rightful person > 
and be has not the right to securing fulfilment before rendering 
fulfilment (himself) ; and if the whole dower is deferred, it is 
not for her to deny herself because of her having dropped her 
right by deferring it, as in sale. And in this matter Abu Yusuf 
holds the contrary o[>inion. And if the husband has retired with 
her the same would be the answer according to Abu Hanifa : 
but the two disciples have said she has not the right to deny 
herself, and the difference of opinion subsists where there is 
retirement with her consent ; but if she was forced or an infant 
or insane, her right of denying herself does not drop according 
to the unanimous opinion of our Doctors.’ 

Another passage to be found in the J hirriil^Muklifar )jas 
also been cited by the learned pleader for the respondent, ami 
I translate it here before <‘.onsidering the exact effect of these 
authorities upon the present case : — It is the wife’s right to 
prevent the husband from connubial intercourse, and that whiidi 
is implied therein, and from journeying with her, even though after 
connubial intercourse and retirement to which she has consented, 
because all connubial intercourse has been contracted with her, and 
the rendering of some does not im}»eratively require the rendering 
of the rest. This right is for the purpose of obtaining what has 
been stated as prompt dower, whether wholly or partly", 

I wish to quote a ]>assage from the celebrated 

Faiawa Qazl Khan^ a text book as high in authority as the 
D^/rriiUMukhtar ; — ‘ A wife, having surrendered herself to her 
husband before the fulfilment (/.c., payment) of dower, subse- 
quently denies herself (to him) for securing fulfilment of the 
dower. She has this right in the opinion of Abu Hanifa; but Abu 
Yusuf and Imam Mahomed maintain that she has not the right of 
prohibiting him from connubial intercourse, and doubts have arisen 
in regard to their opinions as to the power of preventing her 
from journeying. According to Abul Qasiin AssaflFar, it is 
her right that she may prevent him from taking her on a 
journey.’ 
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linain Abu Hanifa and his two disciples are known in the 
Hanifa school of Mahoinedaii Law as ‘‘the three Masters/ and 
I take it as a general rule of interpreting that law, that whenever 
there is a difference of opinion, the opinion of the two will prevail 
against the opinion of the third. Now, bearing this in mind, it 
is clear that the two disciples of Imam Abu Hanifa, regarding the 
surrender of the wife to her husband as bearing analogy to 
delivery of goods in sale, held that the lien of the wife for her 
dower, as a plea for resisting cohabitation, ceased to exist after 
consummation. According to the ordinary rule of interpreting 
Mahomedan Law, I adopt the opinion of the two disciples as 
representing the majority of ‘'the three Masters,’ and hold that, 
after consummation of marriage, non-payment of dower, even 
though exigible, cannot be pleaded in defence of an action for 
restitution of conjugal rights ; the rule so laid down having, of 
course, no effect upon the right of the wife to claim her dower in 
a separate* action.” — Ahchd Kadh* v. I. L. R., 8 All., 

1411, F. B., 

The Mahomedan matrimonial contract involves separate and 
inde[)endant contract by the husband and wife. The wife is by 
contract bound to submit herself to her husband and be is to })ay 
the ])rompt or other dower according to the contract, or if no 
sum agreed on, according to the provision of the law. Eaidi 
has a separate remedy against the other for non-performance 
of tlie contract — Kunhi v. Moiditt^ I. L. H., 11 Mad., 827 
(1888). 

Where a Mahomedan husband brought a suit fur restitution 
of con jugal rights against his wife, and the latter urged that the 
husband was not entitled to succeed on the ground that he liad 
not paid the exigible portion of the dower due to her, held, that 
there being a differen<;e of opinion between Abu Hanit'a and 
Mahomed, upon the question whether a woman can refuse herself 
to her husband after consummation upon the ground of non- 
payment of prompt dower, the former answering the question in 
the affirmative and the latter in the negative, the practice of later 
Jurisconsults has been to follow the two disciples, though they 
agree with Abu Hanifa upon the question of the wife’s right to 
refuse to accompanj’^ the husband on a journey — IlamidunnesMi 
Bihi v. Zohiriuldin Sheikh^ I. L. R., 17 Oal., 670 (1800). 
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In a suit for restitution of conjugal rights, the question of the 
jurisdiction of the Oourt was discussed — Aklernannessa v. Mahomed 
Hatem, I. L. R., 31 Cal., 849 (1904). 

To a husband’s suit for restitution of conjugal rights, the wife 
pleaded non-payment of dower. To this the husbahd pleaded 
consummation of the marriage, held, that after consummation of 
marriage, non-payment of dower cannot be pleaded in defence of 
an action for restitution of conjugal rights — Bai Hansa v. AbdidJa^ 
I. L. R., 30 Bom., 122, per Jenkins, 0. J. (1905). 

As to decree for the recovery of wives, see Section 259, and 
for restitution of conjugal rights, see Section 260 of of the (hvil 
Procedure Code (Act XIV of 1882). See also Section 11 of the 
( Vxle of Civil Procedure (Act XIV of 1882). 

The period of limitation in a suit for the recovery of a wife 
or for the restitution of conjugal rights by a Mahomedan, is 
f)rescribed by Articles 34 and 35 of the Schedule 11 of the Indian 
Limitation Act (XV of 1877), and a suit must be brought 
within two years from the time when the possession of tiie wdfe 
was demanded and refused or when restitution was demanded 
and refused by the husband or wife, being of full age and sound 
mind. 


Art. 214 . When the wife has not received her 
prompt dower' in full, after having laid claim to it, she 
is free to leave her liusband’s house without his per- 
mission and without thereb}^ rendering herself rebellious 
or losing her right to maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 389, 708. 

Zaidu-nil-Ambani, Vol. J,p. 287 ; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 3, p. 54 ; 

Art. 215 . When her father and motlier are unable 
to come and see her at her own house, a wife is entitled 
to visit them once a week, and to visit other male 
relations, who are within the prohibited degree* once 


See Art. IX 


See Arts. 21, 22. 
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a year. She cannot pass tlie night at any of their 
houses except by the express permission of Iier husband. 

Notes. 

Kadd-ul-Muhtiir, Vol. 2, p. 721. 

Zaidti-nil-Ainbani, Vol. 1, p. 288. 

Art. 216. A wife, whose father is suffering from Wife nmy 

, . attend her 

a protracted dlness and has no one to tend him, sick father 
without her husband’s consent can visit and remain with band’s con- 
him in order to afford liim the necessary attention, 
even if he be a non-Muslim. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 721. 

Baillie, Bk. I, Chap. 2, p. 191 ; Zaidii-nil-Ambani, Vol. 1, 

p. 288 . 
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DISSOLUTION OF MARRIAGE. 

(Arts. 217—331.) 


AFTER I. 

DIVORCE (TALAK.) 

(Arte. 217—272.) 


SECTION I, — POWER TO PRONOUNCE REPUDIATION : WIVES 
WHO CAN RE REPUDIATED : NUMBER OF REPUDIATIONS. 

(Arte. 217—226.) 

Art. 217. Tlie husband alone has the right of 
dissolving marriage by repudiation. 

Every adult husband of sound mind can pronounce 
a valid repudiation, even when he is legally incompetent, 
as a spend-thrift or is suftering from any disease which 
is not mental. 

A repudiation is valid even if pronounced under 
compulsion or in jest. 

Notes. 

Aieni, p. 110; Durrul- Mukhtar, Vol. 2, p. 133; 
Fatawa-i-Alaingiri, Vol. 2, p. 55 ; Bahrr-ul-Rayek, 
yol. 3, p. 263 ; Radd-ul-MuhtSr, Vol. 2, p. 461. 

Baillie, Bk. 3, Chap. 1, p. 208 ; Hamliton’s Heclayah, Vol. 
1, Bk. 4, Chap. 1, p. 75; Zaidu-nil-Ambani, Vol. 1, p. 288. 
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A repudiation is the mere arbitrary act of a Mahomedan 
husband, who may repudiate his wife at his own pleasure, with or 
without cause ; but if he adopts that course, he is liable to pay her 
dowry — Bazid-iil^Raheem v. Luteefutoon-nissa^ 8 M. I. A., 37i^ 
(1861). 

According to Mahomedan law, a repudiation of one acting 
upon compulsion from threats is effective — Ibnihhn Mulla v. 
Enatjetuv Ruhman^ 4 B. L. B. 13 (1869). 

Although the ordinary Mahomedan law of repiuliation does 
not exist in respect of marriages by the Mutah form, and they are 
dissolved ipso facto by the expiry of the term for which they may 
have been contracted, still there is another way of terminating 
the marriage by the giving away of the unexpired portion of the 
term for which the marriage was contracted — Mahomed Abed Ali 
Komar Kadar v. Liidden Saheba^ I. L. R., 14 Cal. 276 (1887). 

Art. 218. A repudiation is valid, even if pro- 
nounced by a husband, while he is intoxicated of his 
own free will from drinking a forbidden liquor. 

When the husband becomes intoxicated under com- 
pulsion or from necessity, the repudiation he pronounces 
while in that state has no effect. 

Notes. 

Radd-ul-Muhtiir, Vol. 2, p. 459 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 55. 

Baillie, Bk. 3, Chap. 1, p. 209 ; Hainilton’.s Hedayuh, Vol. 
1, Bk. 4, Chap. 1, p. 7G ; Zaidu-nil-Anibani, Vol. 1, p. 296; 
Olavel, Vol. 1, p. 178. 

Art. 210. A dumb man can validly repudiate by 
signs which are intelligible. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 55. 

Baillie, Bk. 3, Chap. 1, p. 210 ; Hamilton’s Heduyah, Vol. 1, 
Bk. 4, Chap. 1, p. 76 ; Zaidu-nil-Ambani, Vol. 1, p. 300. 
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Art. 220. When the husband is asleep and is 
afflicted with madness or imbecility, or has lost the use 
of bis reason through old age, illness, or a sudden 
accident, he is incapable of pronouncing a valid repu- 
diation, A repudiation pronounced by a husband while 
in any of these conditions has no effect. Where the 
husband makes a repudiation subject to a condition 
which is realised after he has lost his intellectual facul- 
ties, the repudiation shall pr oduce all its effects. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 268 ; Durrul-Mukhtar, 
Vol. 2, p. 19 ; Fatawa-i-Alarngiri, Vol. 2, p. 55. 

Baillie, Bk; .3, Ohap. 1, p. 209; Hainiltou’s hedayab, Vol. 
1, Bk. 4, (]hap. 1, p. 7.5 ; Zaidu-nil-Ambani, Vol. 1, p. 298. 

Art. 221. The father cannot validly repudiate the 
wife of his minor sou, nor can the minor pronounce a 
valid repudiation. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 55 ; Durrul-Mukhtar, 
Vol. 2, p. 19 ; Radd-ul-Muhtar, Vol. 2, p. 452. 

Zaidu-nil-Ainbani, Vol. 1, )>. 299. 

Art. QQQ A repudiation can be expressed verbally 
or in writing. 

A husband can delegate the power of repudiation 
to a third party, or send a letter of I'epudiation to his 
wife, or authorize her to pronounce her own repudia- 
tion, or direct her as his agent to repudiate his other 
wives. 

Notes. 

Radd-ul-Muhtfi,r, Vol. 2, pp. 452, 464, 514, 515, 
516 ; Fatawa-i-Alamgiri, Vol. 2, p. 90. 

Baillie, Bk. 3, Chap. 2, p. 212 ; Hamilton’s Hedayab, Vol, 1, 
Bk. 4, Chap. 3, pp. 92, 257 ; Zaidu-nil-Ambani, Vol. 1, p. 300. 
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Where a Mahomedan Imsband signed an instrument ot 
repudiation in the presence of his vvife^s father, but not in the 
presence of the wife herself, held, that the act of triple repudiation 
contained in the instrument effected a valiil repudiation according 
to Mahomedan law — Wa} Bihee v. Azmtit Alt^ 8 W. R., 28, per 
Phear, J. fl867). 

A writing is not necessary to the legal validity of a repudia- 
tion under Mahomedan law, but where a repudiation takes place 
between persons of rank and property, and where valuable rights 
depend upon the marriage and are affected by the repudiation, 
the parties, for their own security, should have some document 
which might afford satisfactory evidence of what they had done— 
(rouhtir Ali Khan v. Ahmed Khan^ 20 W. H., 214, P. Ck (1878). 

According to Mahomedan law, the husband may give his 
wife an option to repudiate herself, and if she avails of it, the 
repudiation is binding on him, and a discretion to repudiate, when 
attached to a condition, need not be limited to any particular 
period, but may be absolute as regards time — Ashruf All v. 
Ashad AU^ 16 W. R., 260 (1871). 

Where a Mahomedan husband entered into an agreement, 
authorizing his wife to repudiate herself and take another husband, 
if he married another wife without her consent, held, such an 
agreement was valid according to Mahomedan law — Badarannlssa 
Bibi V. Madatiala, 7 B. L. R, 442 (1871). 

Mahomedan law provides for the delegation of the power 
•of repudiation by the husband to the wife on certain occasions. 
An agreement entered into before marriage between the parties able 
to contract, under which the wife consented to marry on condition 
that, under certain specified contingencies, all of a reasonable nature, 
her future husband should permit her to repudiate herself under 
the form presdtibed by Mahomedan law is valid — Hamidoollah v. 
Faizunnissa^ I. L. R., 8 Cal., 327 (1882). 

Where a condition in the Kabinnamah authorized the wife to 
repudiate herself on the failure of the husband to deliver certain 
•ornainents on demand, and on his failure to do so, the wife pro- 
nounced repudiation upon herself, held, that according to Mahom- 
^dan law, she was competent to rely upon the condition, whiclj 
was imposed by her and accepted by the husband and to pronounce 
^ repudiation — Nuruddin v. Chenuri, 3 ('al. L. J., 49 (1905). 
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€a«ds where 
a wile may 
be repu* 
diated. 


Art. 228. Repudiation can be validly directed 
against any woman who is married, or who is observing 
Iddat, consequent Upon a revocable repudiation or an 
irrevocable repudiation not final, or who is observing 
Iddat consequent upon a separation amounting to 
repudiation, such as the separation pronounced in con- 
sequence of a vow of continence, the separation pro- 
nounced in consequence of the husband’s impotency, 
or a separation brought about by the refusal of one of 
the parties to embrace the religion of Islam. 


Notes. 

Radd-ul-Muhtfi,r, Vol. 2, pp. 452, 513 ; Bahrr-ul- 
Rayek, Vol. 3, p. 255. 

Baillie, Bk.3, Chap. l,p. 205 ; Zaidu-nil-.Ambani,VoI. l,p. 302. 


Number of Art. 224. Every woman can be repudiated three 
repudiations, When the marriage has been consummated, 

these repudiations can be pronounced on three separate 
occasions or by one single formula : when the marriage 
has not been consummated, these repudiations can only 
be pronounced by one single formula. 

When the marriage is valid, the wife repudiated 
three times cannot be taken back by her first husband, 
until she has been validly married to another man and 
has been repudiated by him, or until she has become a 
widow after actual consummation of the marriage with 
the second husband, and has completed the period of 
Iddat consequent either upon repudiation or widowhood.' 

Notes. 

Durr-ul-MukhtAr, Vol. 2, p. 19; Bahrr-ul-Rayek, 
Vol. 2, pp. 314, 315 ; Vol. 4, p. 61. 

Baillie, Bk. 3, Chap. I, p. 206 ; Hamilton’s Hedayafa, Yol. 1, 
Bk. 4, Chap. 1, p. 76 ; Zaidu-nil-Ambani, Vol. 1, p. 308 ; Clavel, 


* See Arts. 28, 2S7« 
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According to existing nsage, a repudiation by Talak is not 
compieie and irrevocable by a single declaration of tbe husband. 

Bnt there is one condition, in whichever way it takes place, namely, 
that tbe wife is to remain in seclusion for a period of some months 
after the repudiation, in order that it may be seen whether sh^ is 
pregnant by her husband, and she is entitled to a sum of money 
from her husband, for her maintenance daring the period of 
Iddat — Buzul-ul-JRaheeni v. Luteefutoon-ni$aa, 8 M. I. A. 379, 

( 1861 ). 

No special expressions are necessary under Mahomedan law 
to constitute a valid repudiation. It is sufficient if they clearly 
indicate an intention to put an end to tbe relation of husband and 
wife, nor is it necessary that the expression should be repeated 
thrice except when the repudiation is final and irrevocable — 

Ibrahim v. Syed Bibi, 1. L. R. 12 Mad., 63, (1888). 

Where a Mahomedan pronounced only once the repudiation 
of his wife in the presence of the Eazi but in her absence, and 
executed an instrument of repudiation, held, that according to 
Mahomedan law, having regard to the words, writing, intention 
and conduct of the husband, it was a valid repudiation — Sarabai 
V. Rabiabai, 1. L. R., 80 Bom. 5'dl,per Bachelor, J. (1905). 

See Sherif Saib v. Utanabibi, 6 Mad. H. C. R., 452 (1871). 

Art. 225. In order to render a repudiation valid Use of spe- 
the use of special words is necessary. The formulas for 
a repudiation are either express or implied. ^^ied lor- 

An express formula is that which contains the 
letters of the word Talak or words which generally 
convey the meaning of the word Talak or repudiation, 
or that which signifies the dissolution of marriage in any 
other language. 

An express formula includes repudiation in writing, 
the signs of a dumb man, and the signs made with the 
fingers accompanied by the pronouncement of the word 
Talak: 

Provided they are directed against the wife to be 
repudiated, all these expressions effect tepudiation by 
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their mere pronouncement, and the question of the 
husband’s intention does not arise. 

An implied formula is that which is expressed 
otherwise than in words to signify repudiation. A 
repudiation pronounced by the latter depends for its 
validity upon the husband’s intention or upon the 
circumstances under which it was pronounced. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, pp. 252, 272 ; Hedaya, 

Vol. 2, p. 339 ; Radd-ul-Muht&r, Vol. 2, p. 465 ; 
Durrul-Mukhtftr, Vol. 2, pp. 21, 23. 

Baillie, Bk. 3, Chap. 2, p. 212 ; i^aidu-nil-Ainbnui. Vol. 1, 
p. 30. 

Where a Mahomedan pronounced the word Talak three times 
without addressing; it to any person in an assembly where he 
and certain others including his wife’s relations were present, 
held, that the pronouncing the word Talak under the circum- 
stances <lid not constitute a valid repudiation according to 
Mahomedan law . — Furzund Hossein v. Janu Bihee, I. L. R., 4 
Cal., 588 (1878). 

Where a Mahomedan used certain expressions to his wife, 
when she was leaving his house, and intended not to receive her 
back as his wife, held, that it constituted a repudiation according 
to Mahomedan law — Hamid Ali v. Imtiazan, I. L. K., 2 All., 71 
(1878). 

According to Mahomedan law it is of vital importance to 
know what are the exact words used by a Mahomedan husband 
when he is alleged to repudiate his wife — Sakina Khartum v. 
Laddan Saheba, 2 Cal. L. J. 218 (1902). 

As to a Mahomedan wife’s costs of litigation against her hus- 
band — A. (the wife) v. B. (the husband), 1. L. R., 21 Bom., 77 
(1896) See also Mayhew v. Mayhew I. L, R., 19 Bom., 293 (1894). 

See Noorunim Begum v. Syed Moluin Alee, 7 Sel. Re(>. S. D. 
A., 46 (1841) ; Jaun Beebeey Beparee, 3 W. R. 93 (1865) ; In re 
Kaeam Pithhm, 8 Bom. H. C. R., Cr* 95 (1871) ; In re Ahdid 
AU Jthmailji, I. L. R., 7 Bom., 180 (1883). 
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8BCTION II — DIFFERENT KINDS OF REPUDIATION Bain). 

(Arts. 226—260.) 

Art. 226. There are two kinds of repudiation, 
revocable (Raji) and irrevocable (Bain). repudiation 

Irrevocable repudiation, is sub-divided into imper- 
fect repudiation and perfect or final repudiation. 

It is imperfect, when it has been only pronounced 
once or twice. 

It is perfect or final, when it has been pronounced 
three times. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 456, 487, 489; 

Tahtavi, Vol. 2, p. 101. 

Baillie, Bk. 3, Ohap. 1, p. 205 ; Zaidu-nil-Ambam, Vol. 1, 
n. 310. 


REVOCABLE REPUDIATION (vaji), AND ITS LEGAL EFFECTS. 

(Arts. 227—286.) 

Art. 227. Repudiation .is revocable, when the repudiation 
husband addressing his wife, with whom he has con- 
summated marriage uses an express formula, unaccom- 
panied by an offer of compensation or by the number 
three expressed either formally or with a show of the 
fingers. Thus, if the husband, addressing the wife uses 
the expression “ Thou art repudiated ; I have repu- 
diated thee,” the wife only incurs one revocable 
repudiation, even thopgh the husband intended to 
convey one, two or three irrevocable repudiations. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, pp. 275, 310 ; Radd-ul- 
Muhtfir, Vol. 2, pp. 465, 466, 467. 

BaiUie, Bk. 3, Ohap. 2, p. 212 ; Zaidu-nil-Ambani, Vol. 1, 
p. 311 ; Hamilton’s Hedayah, Vol. 1, Bk. 4, Ohap. 2,<p. 76. 
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Bxpmsions 
inrolving a 
reirocable 
repudiation. 


Expreaeione 
involving a 
repudiation 
by implica- 
tion. 


Marriage 
not dissolved 
until Iddat 
is comple- 
ted. 


Art. 228. The expressions “ Repudiation is bind- 
ing on me,” “ Repudiation is incumbent on me ” involve 
one revocable repudiation, even when the husband should 
intend two. If the husband declares that, when using 
one of these two expressions, he intended a final repu- 
diation, his declaration shall be accepted. 

Notes. 

Durrul-Mukht&r, Vol. 2, p. 19. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, (lhap. 2, pp. 76, 77 ; 
Zaidu-nil-Ambani, Vol. 1, p. 317, 

Art. 229. The following expressions “ Count thy 
lunar periods,” “ Remain continent,” “ Thou art 
single” will involve one revocable repudiation by impli- 
cation. When the husband, without being provoked, 
uses one of these expressions, the repudiation depends 
upon his intention. If, while pronouncing it, he intend- 
ed repudiation, the wife incurs one revocable repudiation, 
even if the husband desired two or three repudiations. 

When, in a moment of anger, or in response to a 
request for repudiation made by the wife, the husband 
pronounces one of the above expressions, one revocable 
repudiation by implication is incurred, without the 
question of the husband’s intention to repudiate arising. 

Notes. 

Patawa-i-AIamgiri, Vol. 2, p. 69 ; Radd-ul-Muhtir, 
Vol. 2, pp. 502, 503, 504, 505. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, (lhap. 2, p. 84 ; Zaidu- 
nil-Ambani, Vol. 1, p. 318 ; Glavel, Vol. 1, p. 185. 

Art. 280, A revocable repudiation, whether pro- 
nounced once or twice, does not dissolve the marriage tie, 
and does not taJse away from the husband hiS marital 



rkvocablb''rbpudutiom. 133 

authority over the wife, before completion of the period of 
Iddat, incumbent upon her as a result of the repudiation. 

The marriage still subsists during the Iddat, except 
that the wife withdraws to her own apartment or hangs 
a curtain between herself and her husband, who is always 
bound to provide for her maintenance during the period 
of retirement. 

The husband is allowed access to the wife without 
her permission, and can treat her as his wife, but this 
treatment would constitute a return. 

Should either husband or wife die' during the period 
of Iddat, the survivor inherits from the deceased, 
whether the wife was repudiated while her husband was 
in good health or during his last illness, and whether 
she asked to be repudiated, or was repudiated against 
her wish. 

Notes. 

Fath-ul-Kadir, Vol. 2, p. 242 ; Kadd-ul-Muht&r, 
Vol. 2, pp. 576, 582, 650, 672, 673, 674, 726 ; Fatawa-i- 
Alamgiri, Vol. 2, pp. 122, 126 ; Fatawa-i-Sirajiah, p. 259. 

Hamilton’s Hedajali, Vol. 1, Bk. 4, C!hap. 6, p. 107 ; Zaidn- 
nil-Ambani. Vol. 1, p. 320. 

Art. 231. Any husband, who has once, or even 
twice, revocably repudiated his wife with whom he has 
consummated marriage, has the right to take her back 
during the Iddat, even after his renunciation of this 
right, without the necessity of another marriage or of a 
new settlement of dower. 

The right to take her back can be exercised even 
without the wife’s consent and without the husband 
being obliged to give her notice. The husband only 
loses this right at the expiry of the period of her Iddat. 


Wh«re hu8' 
band can 
take bift wife 
back during 
Iddat. 


* See Art. 246. 
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How the 
right of re- 
turn is to be 
exercised. 


What consti- 
tutes a valid 
return. 


Huaband 
must iiiforni 
wile that he 
has exercised 
right of re- 
turn. 


Notes. 

Badd-ul-Muht&r, Vol. 2, pp, 574, 575, 576 ; Bahrr- 
ul-Rayek, Vol, 4, p. 54. 

Bnillie, Bk. 3, Chap. 6, pp. 285, 289 ; Hamilton’s Hedavab, 
Vol. 1, Bk. 4, Chap. 6, p. 1.38 ; Zaidn-nil-Ambani, Vol. 1, p. 322. 

I£ a hnsband repudiates bis wife three times daring thajt period 
which extends over three months, the repudiation is irrevocable ; 
but if one sentence of refuidiatioii be pronounced, the husband 
might take the wife back at any time before the expiration of her 
Iddat or term of probation ; but after that term has passed without 
the husband exercising the power of return on his repudiated wife, 
the marriage no longer remains — Syed Moznffuv AU v. 
Kumurunnism Bihee, W. R. Sup. Vol. 32, per Kemp. J., (1864). 

Art. 282. The husband can validly exercise the 
right of return verbally by saying to his wife, if she is 
present, “ I have taken thee back ” or, if she is absent, 
“ I have taken back my wife.” 

Notes. 

Radd-ul-Muhtftr, Vol. 2, pp. 574, 575. 

Baillie, Bk. 3, Chap. 6, p, 286 ; Zaidu-nil-Ainbani, Vol. 1, 
p. 323. 

Art. 288. To be valid, the return must be imme- 
diate and unconditional. Any return fixed for a future 
date or subject to a condition, has no effect. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 54. 

Baillie, Bk. 3, Chap. 6, p. 287 ; Zaidn-nil-Ambani, Vol. 1, 
p. 324. 

Art. 284. Although a return to the wife is valid 
when made verbally without witnesses and without the 
wife’s knowledge, the husband must inform his wife of it, 
and, as also in the case of return by cohabitation, he must 
declare before trustworthy witnesses that he has taken 
back his wife. 
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Notes. 

Radd-ul-Muht&r, Vol. 2, p. 576 ; Tahtavi, Vol. 2, 
p. 171. 

Hamilton’s Hedayah, Vol.l, Bk. 4, Chap. 6, p. 104 ; Zaidu*ilil« 
Ainbaiii, Vol. 1, p. 325. 

Art. 285. The husband’s right of return together 
with his marital authority* over his repudiated wife, 
ceases at the close of the tenth day from the commence- 
ment of her menstrual purgation on the termination of 
her courses. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 57. 

Baillie, Bk. 3, Chap. 6, p. 288 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 6, p. 105 ; Zaidn-nil-Ambani, Vol. 1, p. 325, 

The husband might take the wife back at any time before the 
expiration of her period of IddM ; but after that period has passed 
without the husband exercising the power of return on his re- 
jmdiated wife, the marriage ceases — Syed Muzuffur All. v. Kumu- 
riinnha, W. R,, Sup, Vol. 32, per Kemp, J. (1864). 

See Ibrahim v. Syed Bihi, 1. L. R., 12 Mad., 63 (1888). 

Art. 280. When a dispute arises between the mar- 
ried parties, the wife claiming that she has had her 
courses three times and that the period of her Iddat has 
expired, and the husband maintaining that the period 
has not expired, and that he has the right to demand 
her return to him, the wife’s word shall be accepted and 
she shall recover her liberty if her claim is justified by 
the length of time elapsed since the day of her repudia- 
tion. 

When the Iddat* is counted by the number of 
courses, the shortest period of Iddat for a wife is sixty 
days. 


When the 
right of re- 
turn ooMee 


Where there 
is e dispute 
u to expim- 
tion of 
Iddat. 



Where the 
tahine back 
of wile doee 
oot annul 
previous 
repudia- 
tions. 


Where 

deferred 


payable 

altera 


revocable 


repudiation. 


]3$ INSnTDTIffi OF MUSSAUtAM MW. 

NotM. 

Durrol-Mukht&r, Vol. 2, p. 44. 

Baillie, Bk. 3, Cbap. 6, p. 287 ; Zaidu-nil-Ambani, Vol. 1, 
p. 328. 

Art. 287. The taking back of a repudiated wife 
does not annul the previous repudiations, and if, taken 
back after two revocable repudiations, the wife is 
repudiated a third time, the marriage ties are entirely 
dissolved, the husband loses his authority and cannot 
marry the woman, unless after marrying a second 
husband, she has been separated from him or becomes a 
widow after consummation of the marriage, and is free 
from Iddaf. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 52. 

Zaidu-nibAmbani, Vol. 1, p. 329. 

Art. 288. A revocable repudiation, after comple- 
tion of the wife’s period of Iddaf, renders payable 
the deferred part* of the dower which is still due from 
the husband. 

The repudiated wife is entitled to claim its payment, 
unless it was arranged to pay the dower by instalment.s, 
in which case, the wife can only claim it at the fixed 
dates. 

Notes. 

Radd-ul-Muhtfi,r, Vol. 2, p. 576. 

Zaidu-nibAmbani, Vol. 1, p. 330. 

See BuguUuURaltetm v. Luteefut<Mm-Vista,%M. 1. A., 379 
(1861} ; Notes to Art. 73. 


* Sm Art. 73. 
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if 

IRRBTOCABLB REPUDIATION (Bain), PERPECT OR IMPERFECT. 

(Arts. 289—260.) 

Art. 280 . Repudiation is irrevocable when a 
husband, addressing his wife with whom he ha« con- 
summated marriage, makes use of an express formula 
accompanied by the number three expressed either 
formally or with a show of the fingers when pronouncing 
the word Talak. 

When the liusband says to her, “ Thou art 
repudiated absolutely,” she incurs only one irrevocable 
repudiation, even though be denies any intention of 
repudiation. Should he declare that he intended three 
repudiations, his declaration must be accepted. 

Should he say to her, “Thou art rejiudiated thrice,” 
or should he make signs to her with three fingers, while 
saying “ Thou art repudiated as many times as these 
fingers,” the wife incurs a perfect or final repudiation. 

It is the same if lie uses the exiiressions “ Thou art 
repudiated with the maximum of repudiations,” or 
“ Thou art rejiudiated many times, or a thousand 
times.” 

Notes. 

Bahrr-ul-Rayek, Vol. 3, pp. 275, 309, 310 ; 

Tahtavi, Vol. 2, p. 125 ; Radd-ul-Muht&r, Vol. 2, 
pp. 487, 489 ; Fatawa-i-Alamgiri, Vol. 2, p. 56. 

Zaidu-nil-Ainbani, Vol. 1, p. 331. 

Art. 240 . Every repudiation of a wife with whom 
marriage is not consummated is irrevocable. 

Thus, if the husband repudiates his wife with whom 
he has had no actual or presumed consummation of 


When 
repudiation 
i* irrevo- 
cable. 


Every repu- 
diation 
made before 
consumma- 
tion of 
marriage, ia 
irrevocable. 



Where a 

revocable 

repudiation 

becomes 

irrevocable 


Bepudiation 
with com- 
pensation is 
UTe vocable. 
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marriage, such repudiation is irrevocable and Iddat^ 
is not incumbent upon the wife. It is the same 
if he repudiates her after a valid retirement,* but 
in that case Iddat is incumbent on her. 

If he thrice repudiates her by using one express 
formula, she is finally repudiated, but should he pro- 
nounce the three repudiations against her one after the 
other, the first alone produces its effect, the two others 
having no effect on her. 

Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 370, 492, 493. 

Zaidu-nil-Ambani, Vol. 1, p. 332. 

Art. 241. When a husband who has 
pronounced against his wife one or twf> revoc- 
able repudiations, allows the whole period of her 
Iddat to expire without taking her back, the 
repudiation assumes the character of an irrevocable 
repudiation, and the wife acquires full liberty, and 
the husband can no longer exercise the right of 
return. 

Notes 

Hidaya, Vol. 2, pp. 374, 375 ; Jami-ur-Romuz, 
p. 235. 

Zaidn-nil-Ambani, Vol. 1, p. 334. 

See Mozvfur AU v. Kumurunnusa, W. li., Snp. Vol. 32, per 
Kemp, J. (1864). 

Art. 242- When a husband repudiates his wife, and 
otters to pay her compensation, and she immediately 
accepts it, the repudiati<^>n is irrevocable. 

Notes. 

Jami-ur-Romuz, p. 240. 

Baillie, Bk. 3, Chap. 8, p. 312. Zaidn-nil-Ambani, Vol. 1, 
p. 334. 


> See Art. 310. 


• See Art. 82. 
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Art. 248. When a husband unes the expression BxprMriona' 
“ All that which is lawful, or all that which God and tute 
Muslims regard as lawful is forbidden me,” all his wives, ‘rrevowble 
II he has more than one, are irrevocably repudiated, even 
in the case of the husband’s denial of any intention to 
repudiate them. Should he declare that he wished a final, 
or triple repudiation, his statement must be accepted. 

But when he addresses these expressions to a 
particular wife “ That which is unlawful is binding upon 
me,” or “ I have rendered thee unlawful ” or “ Thy union 
with me ceases to be lawful,” she only incurs a single 
irrevocable repudiation ; his other wives, if he has any, 
are not affected thereby. 

Notes. 

Radd-ul-MuhtA-r, Vol. 2, p. 602 ; Fatawa-i-Kazi 
Khan, Vol. 2, p. 247 : Tahtavi, Vol. 2, pp. 133, 183, 184 ; 
Bahrr-ul-Rayek, Vol. 4, p. 75. 

Zaidu-nil-Ambani, Vol. 1, p. 334. 

See Bnhsh Alt' v. Ameerun Bibee, 2 W. R. 207 (ISG.*)) ; 

Furzund Ilosseiii v. ./anu BIbee, T. L. R. 4 (^ul., 588 (1878). 

Art. 244. With the exception of the three exjwes- All expres- 
sions mentioned in Article 229, all other expressions th»n those 
effect, as the case may be, an irr-evocable repudiation, 

r>erfect or imperfect, in accordance with the intention?®®®**®,, 

' ^ irrevocable 

expressed by the husband. repudiation. 

Notes. 

Hedaya, Vol. 2, pp. 353, 354. 

Hamilton’s Hedai ah, Vol. 1, Bk. 4, Chap. 2, p. 84 ; Zaidn- 
nil-Ambani, Vol, 1, p. 336. 

Art. 245. When a husband makes a yow of con- Where a 
tinence, and fulfils it by refraining from having any continence 
intercourse Avith his wife, for the period of four months, 
an irrevocable repudiation is effected, and the husband 
is released from his oath if made for a fixed period. 



Legftl 
effects of 
irrevocable 
repndiatioi). 
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NotM. 

Tahtavi, Vol. 2, pp. 178, 179, 180, 181. 

Hainilton’g Hedayah, Vol. 1, Bk. 4, Clmp. 7, p. 109 ; Zaitln- 
nil-Ainbani, Vol. 1, p. 3B7 ; Clavel, Vol. 1, p. 246. 

Art. 246. An imperfect irrevocable repudiation, 
pronounced either once or twice, dissolves the marriage 
immediately. It takes away from the husband his 
marital authority' over the wife, causes a cessation of the 
marriage rights and duties, and leaves no trace of tlie 
marriage beyond the Iddat* to be observed by the wife. 

The husband and wife must occupy separate apart- 
ments, and must cease to hold any communication with 
each other : and, if this is )iot practicable in the same 
house inhabited by them, the husband, if a profligate, 
should withdraw elsewhere. 

If either the husband oi' wife die* during thii 
period of Iddnt, the survivor cannot inherit from the 
deceased, except where the repudiation is made bj" the 
husband in his death-illness against his wife’s wish, or 
where the wife provoked her husband to repudiate her 
during her death -illness.^ 


Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 253 ; Tahtavi, Vol. 2, 
pp. 101, 230, 231 ; Fatawa-i-Kazi Khan, Vol. 2, p. 2G8. 

Baillie, Bk. 3, Chnp. 1, p. 205; Hamilton’s Hedajah, Vol. 1, 
Bk. 4, Chap. 6, p. 107 ; Chap. 12, pp. 1.33, 134 ; Ziiidu*nil- 
Ambani, Vol. 1, p. 339 ; Clavel, Vol. 1, p. 210. 

An order of Magistrate for payment of maintenance to wife 
IS not enforceable, after the husband has repudiated her according 


S«« Art 206. • See Art. 810. • See Art 280. 


See Art 266. 
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to M»hoinedan law — In re Ka$am Pirhhai, 8 Bom. H. 0. Rep. c. 
f. 95 (1871). 

Where a Mahoinedan, while in health, repudiated his wife, 
and subsequently died during the period of her Iddat, hold, that 
the repudiated wife is not entitled iiceording to Mahoinedan law, 
to inherit from her husband — Sarahat v. RMabai^ I. L. R,80 
Horn., .537, ftev Bachelor, J. (1905). 

See Sepoor Aurat v. Jurat, 10 B L. R. Ap. 33 (1878) ; 
In re Ahdul Ali Ishmailji, I. L. It. 7 Bom. 180 (1888) ; Ibrahim 
•V. Syed Bibi, I. L. R.. 12 Mud., 63 (1888). 


Art. 247. Where the wife its repudiated by one or 
hy two irrevocable repudiations, re-marriage with her 
late husband is not prohibited. He can marry her 
during or after the period of Iddat^ but he can only do 
so wdth her voluntarj'^ consent, and by virtue of a fresh 
contract and a new dower. No one else can validly 
inarr}' her during the period of her Iddat. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p.61. 

Zaidu'iiil-Ambani, Vol. 1, p. 341. 

Art. 248. Final or triple repudiation* dissolves the 
marriage at the moment it is pronounced. It does 
away with the husband’s authority over his wife, and 
renders the wife unlawful to her husband. 

Whoever, by one single expression, pronounces a 
triple repudiation against his wife with whom marriage 
is not consummated, or whoever pronounces three re- 
pudiations, whether successively or by a single formula, 
against a wife with whom marriage has been consumma- 
ted, cannot marry her again. 


Where 
husband 
can re- 
marry a wife 
repuaiated 
twice. 


Legal elfecta 
of a dnal or 
triple repu- 
diation. 


• >ee Art. 310. 


• See. Art. 226. 
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See Mym<mni$sa v. Mohcttmth Ally^ 2 Hay, 404 (1863) ; 
Badarannissa Bihi V, Mafiattala^ 7 B. L. R., 442 (1871). 

to*uke*efect 262. A suspensive condition is one that 

tim relates to something uncei*tain, yet possible, and must be 

explained. uttered without voluntary interruption. 

If it relates to something certain and existing the 
condition is void, and the repudiation takes place imme- 
diately. But should it relate to something impossible, 
not only the condition but the repudiation itself is 
void. Any repudiation is void that is expressed in a 
doubtful manner or put off to a date at which its reali- 
zation would be impossible, or made subject to the 
divine will, without any voluntary interruption between 
the utterance of the formula and that of the condition. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 535, 537 ; Bahrr-ul- 
Rayek, Vol. 4, p. 39 ; Tahtavi, Vol. 2, pp. 150, 151, 
152, 159, 160. 

Biiillie, Bk. 3, Ohap. 4, [>. 266. Zaidu-nil-Ambani, Vol. 1, 
p. 347 ; Clavel, Vol. 1, p. 198. 

Where such Art. 263. The suspensive condition only takes 

eVect. effect when the repudiation is directed against a wife 
with whom the repudiating party is still united, or 
against the wife who is observing /ddnf, consequent 
upon a revocable repudiation, or against a woman 
whom he has regarded as repudiated before he has actu- 
'ally married her. 

But if he makes use of the expression against a 
strange woman whom he does not regard in the light of 
a wife, and if the condition expressed is realized after 
his marriage with her, the suspended repudiation has 
no effect. 
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Notes. 

Bahrr-ul-Rayek, Vol. 4, pp., 4, 9. 

Zaidu-nil-Ambani, Vol. 1, p. 352 ; Clavel, Vol. 1, p. 180. 

Art. 264. The loss of a husband’s authority over 
his wife in consequence of either one or two irrevo- 
cable repudiations, does not nullify any conditional 
i-epudiations that may have been pronounced during the 
subsistence of the marriage. 

Thus, when a husband after having pronounced 
a conditional repudiation against his wife, dissolves the 
marriage by either one or two irrevocable repudiations, 
before the suspensive condition is realized, and when 
he afterwards renews the marriage, the conditional 
repudiation, no matter what its form, will take effect, 
provided that the condition to which it was subject is 
realized. 

Notes. 

Tahtavi, Vol. 2, p. 152. 

Zaida-nil-AmbaDi, Vol. 1, p. S.'IS. 

Art. 255. When a woman ceases to be a man’s 
lawful wife, consequent upon a final or triple I’epudiation,' 
every conditional repudiation, even final, pronounced 
during the existence of the marriage is nullified. 

If then, after having pronounced against his wife 
a conditional repudiation, the husband dissolves the 
marriage before the suspensive condition is realized, by a 
final and unconditional repudiation, and subsequently 
remarries the same woman after she has contracted and 
consummated marriage with a second husband, none of the 
conditional repudiations, pronounced during the existence 


£ffect of 

condition*! 

repudiotion. 


Where 
condition*! 
repadi*ti*ii 
is nuUiSed. 


' See Art. 248. 


10 
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Where con* 
ditione are 
realized. 


Effect of 

husband’s 

eath. 


of the first marriage, produce any effect in the event of 
realization of the condition on which they depended. 

Notes. 

Radd-ul-Muhtir, Vol. 2, p. 539 ; Fath-ul-Kadir, 
Vol. 2, p. 226. 

.^aidn-nil-Ambani, Vol. 1, p. 356. 

Art. 266. The effect of a suspended repudiation 
or of an oath taken by the husband immediately cease.s 
upon realization of the condition or circumstance upon 
which either the repudiation or the oath depended, 
whether the realization occurs during the subsistence of 
the marriage or after its dissolution. 

But should the realization take place during the 
subsistence of the marriage or during the wife’s Iddat, 
consequent upon a revocable repudiation, the condi- 
tional repudiation takes effect. 

Notes. 

Tahtavi, Vol. 2, p. 155. 

Zaidu-nil-Ambani, Vol. 1, p. 358. 

Art. 257. The oath taken by the husband ceases to 
have effect after the first realization of the circumstance 
upon which the oath depended, except in the case where 
he uses the expression “ Each time”. Thus when he says 
to his wife “ Each time you visit your sister you shall be 
repudiated,” the husband is not released from his oath 
until her third visit. Should he re-marry the woman, 
after she has complied with the conditions, the former 
oath has no effect. 

It is otherwise when the husband says “ Elach time 
I marry a wife, she shall be repudiated”. In this case 
the effect of the oath never ceases, and every wife he 
marries even after a second marriage, is ipso facto im- 
mediately repudiated 
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Notes. 

Tahtavi, Vol. 2, pp. 154, 155. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 4, p. 95 ; Zaidu-nil- 
Ambani, Vol. 1, p. 360; Clavel, Vol. 1, p. 180. 

Art. 268. When a husband makes repudiation 
subject to two condition.s, or two difterent circumstances, 
both conditions or circumstances, or the last condition or 
circumstance, must be realized during the subsistence of 
the marriage or during the wife’s IddcU,^ consequent 
upon a revocable repudiation. 

Notes. 

Tahtavi, Vol. 2, p. 158. 

Baillie, Bk. 3, Chap. 2, p. 221 ; Zaidn-nil-Ainbani, Vol. 1, 
p. 362. 

Art. 259. Where the condition depends on a fact, 
to which the wife can alone testify, her declaration 
holds good only in respect of that which concerns her 
personally. 

Notes. 

Tahtavi, Vol. 2, p. 156. 

Zaidu-nil-Ainbani, Vol. 1, p. 364. 

SECTION IV. — REPUDIATION SUBJECT TO WIFe’s CONSENT. 

wipe’s POWER TO REPUDIATE HERSELF (tAFWEEz). 

(Arts. 260—266.) 

Art. 200. The husband himself can pronounce 
repudiation to his wife, and can confer upon her the power 
of pronouncing it herself. This concession, can be 
accorded to her by an express authority to repudiate 
herself at her discretion, but when once made, it cannot 
be withdrawn by the husband, without the wife’s consent. 


Where repu- 
diation is 
subject to 
two oondi' 
tions. 


Effect of 
wife’s declar- 
ation. 


Husband 
can pro- 
nounce 
repudiation 
himself or 
empower his 
wife to do 
so. 


* See Art. 310. 
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Notes. 

Bahrr-ul-Rayek, VoL 3, p. 335 ; Tahtavi, Vol. 2^ 
p. 139 ; Fath-ul-Kadir, Vol. 2, p. 200. 

Baillie, Bk. 3, Chap. 3, p. 237 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 3, p. 87 ; JZaidn-niJ-Ambani, Vol. 1, p. 367; Clavel, 
Vol. 1, pp. 203, 205. 

A Mahomedan husband can confer upon his wife the power 
of pronouncing repudiation to herself. — Ashnif Ali v. Ashad Ali^ 
16 W. R., 260 (1871); Badaramiissa Bibi v. Mafiattala, 7 B. L. R., 
442 (1871) ; Bamidoollah v. Faizwinism, I. L. R., 8 Cal., 327 
(1882) ; Nurnddiu v. Chenuri^ 3 ('al. L. J,, 49 (1905). 

See Mymounma v. Mohahuth Alh/^ 2 Hay, 404 (1863). 


Where wife 
is empowered 
to choose 
between 
maintenance 
or repudia- 
tion. 


Art. 261 . Where a husband confers upon his wife 
the power of choosing between the maintenance or 
dissolution of the marriage, she must come to a decision 
at the same meeting, however long it may last, at which 
she receives the power, or at the moment she is informed 


of it if she was absent. 


But, if before disclosing her intention, the wife leaves 
the meeting, or busies herself with another matter, she 
loses the right of disposing of her person, unless the 
husband has given her the power to make known her 
intention whenever she pleases, or has fixed for her a 
period in which to decide. 

In the first case, she can decide at will for or against 
repudiation, in the second case she loses this right at the 
expiry of the fixed period, even though she was only 
informed of the matter after expiry of such period. 


Notes. 

Radd-ul-MuliUr, Vol. 2, p. 515 ; Tahtavi, VoL 
2, pp. 139, 140. 

Baillie, Bk. 3, Chap. 3, pp. 240. 252 ; Hamilton’s Hedajah,. 
'itol. 1, Bk. 4, Chap. 3, s. 1, p. 87 ; Zaidu-iiil-Ambani, VoL 
1, p. 368. 
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«* 

Art. 262. Where a wife on whom her husband Where a 
has conferred a discretionary power, decides upon the vo!»ble re- 
dissolution of the marriage, and at the same meeting o^iratee” 
replies that she wishes for a repudiation, a single 
irrevocable repudiation ojierates, even though the 
husband should have wished two or even three. 

Notes. 

Tahtavi, Vol. 2, pp. 141, 144 ; Fatawa-i-Alamgiri, 

Vol. 2, p. 78. 

Hiunilton’s Hedayah, Vol. 1, Bk. 4, Chap, i), s. 1, j). 88 ; 
jj. 2, p. 89 ; Zaidn-nil-Ainbani, Vol. 1, p. 370. 

Art. 268. Where a husband proposes repudia- Where a 

• « • l'6VOC&l)l6 

tion to his wife by pronouncing the express formula repudiation 
“Repudiate thyself”, and she there and then repudiates 
herself, a rervocable repudiation takes effect. 

Notes. 

Tahtavi, Vol. 2, p. 146 ; Fatawa-i-Alarngiri, Vol. 

2, p. 86. 

Zaidu-nil-Ambani, Vol. 1, p. 371. 

Art. 264. When a wife goes beyond the proposal Where the 

t wifo 6X066(1 

■<i{ her husband and pronounces more repudiations herautho- 
than she was authorized to pronounce, no repudiation of 

whatever takes effect. Thus, if only permitted one 
single repudiation, she pronounces a triple repudiation, 
no repudiation at all takes place. But if permitted 

three repudiations, and she pronounces one only, that 
one repudiation shall take effect. 

Notes. 

Tahtavi, Vol. 2, p. 147. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 3. s. 3, p. 92 ; 
Zaidn-nil-Ambani, Vol. 1, p. 37i. 



Where the 
wife doea 
not adhere 
to the form 
of repudia- 
tion autho- 
rized. 


Bepudiation 
during ill- 
ness. 
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Art. 206. When a wife does not adhere to the 
form of repudiation indicated by her husband, the 
repudiation does not become void, but is confined within 
the limits of the husband’s proposal. Thus, if she pro- 
nounces an irrevocable repudiation when only authorized 
to repudiate herself by revocable repudiation or vice 
versa, the repudiation proposed by her husband is to 
take effect. 

Where the husband gives his wife liberty to sepa- 
rate herself from him whenever she pleases, any modi- 
fication of the right so allowed her, renders the repudia- 
tion she pronounces void, whether the modification 
relates to the form or number of the repudiations. 

Notes. 

Tahtavi, Vol. 2, pp. 147, 148. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chaji. 3, s. 3, p. 92 ; 
Zaidu-nil-Ambani, Vol. 1, p. 373. 


SECTION V. — KEPUDIATION DCKING ILLNESS. 

(Arts. 266—272.) 

Art. 266 . When a husband’s life is endangei-ed 
through illness, even though he be not confined to bed, 
and he is prevented from attending to his business away 
from home, he is unable to repudiate his wife, without 
being suspected of a design to defraud her of her shai-e 
in his inheritance. Nor can he during such illness dis- 
pose of more than a third of his property by legacy or 
gift." 

Notes. 

Tahtavi, Vol. 2, pp. 165, 166. 

Baillie, Bk. 3, Chap. 5, p. 277 ; Hamilton’s Hedayah, Vol. 1, 
p. 101 ; Zaidu-nil-Ambani, Vol. 1, p. 374. 


' > Sm Art 495. 
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On the repudiation daring illness Bachelor, J., observed as 
follows : — 

The fact of a valid divorce being thus established, 
it becomes material to consider whether it was pronounced 
during the husband’s death-illness or not. For the sake of brevity 
I shall use the word ‘ sickness’ as referring only to death- 
sickness and the word ‘ health ’ will serve to denote the 
absence of death-sickness, this usage being also in conformity 
wifeti the language of the books. First, then, what is meant in 
Mahomedan law by this sickness or marz-^iil-mant ? Baillie, in 
discussing the subject under the head of divorce, says: — ‘‘it is 
correct to say that, when a man is unable to go out of his home 
for necessary avocations, he is sick, whether he can stand up in 
the house or not ! ” This is developed in later passages, but since 
they depend upon an underlying legal principle, I must pause to 
explain what that principle is, so far as I can collect it from the 
ap|:)roved authorities. For in such a matter as this it appears 
to me thiit my only course is to abide by the accepted authorities, 
a<lhering to whatever clear principles may be discernible. In this 
particular instance both the principle and the reason upon which 
it is grounded seem to be unmistakeable. They will be found 
generally in discussions upon the opinions of Shafei, the Imam- 
ul-Motlebi, of whom Hamilton writes that “ His decisions in 
civil and criminal jurisprudence are seldom quoted by the doctors 
of Persia or India but with a view to be refuted or rejected.” 
(Hamilton, Vol. 1, p. 28, Discourse). The references are all 
throughout to the four Volumes (edition of 1791.) Shafei, who 
maintains what may be called the common law position in these 
matters, held that whether a man’s death took place before or after 
the expiration of the Iddat, his divorced wife was left without any 
right of inheritance, because the conjugal relation was cancelled 
by the supervening divorce. But this view was rejected on what 
approximates to the equitable principle that the cause of the wife’s 
right to inherit is in the death-illness, and as the husband designs to 
defeat it, his device ought to return to himself by postponing the 
effect of his act till the expiration of the Iddat^ to prevent the 
injury which wouM otherwise fall upon her. (Baillie, page 278)^ 
So repudiation by a man in his last illness is always referred to as 
repudiation by a faar or evader, and the principle appears to be 
the perfectly intelligible doctrine that a wife’s slowly accrued 
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rights shall not be suddenly defeated by the caprice of the husband 
while labouring under such mental infirmity as usually accom- 
panies the approach of death. These observations must be applied 
when 1 come to deal with the question of the effect of this divorce 
upon the plaintiff’s rights. But I am obliged to notice them 
here since they are germnnealso to the question of the meaning of 
death-illness. Thus we read Hamilton’s Heda^’^a, Vol. 1, page 
283 : — If a husband, being in a besieged town or in an army, 
repudiate his wife hy three divorces, she does not inherit of him, 
in the event of his death, although that should happen within her 
Edit : but if a man engaged in fight, or a criminal carrying (? being 
carried) to execution, were in such situation to pronounce three 
divorces upon his wife, she inherits where he dies in that way, 
or is slain : for it is a rule that the wife of a faar (or evader) 
inherits of him, upon a favourable construction of the law ; ancl 
his evasion cannot be established but where her right is inseparably 
connected with his property, which is not the case, unless he 
be (at the time of pronouncing divorce) sick of a danperons 
illness (appearing from his being confined to liis bed, and other 
symptoms) or in such other situation as affords room to apprehend 
his death : but it is not established where he pronounces divorce 
in a situation in which his is more probable than destructiotf,''" 

Baillie (pages 280-81) has very much the same description. 
“ Evasion,” he says, may also be established by other causes which 
come within the meaning of disease, if death be imminent ; but if 
the chances are in favour of escape, the person is to be accounted as 
one in health. So that one is not an evader though he were 
surrounded by the enemy, or in the line of battle, or in a [)lace 
abounding with beasts of prey, or on board ship, or in prison 
under sentence of retaliation or stoning ; because in all these 
cases a way of escape maj" be found by some means or other.” 
1 pause here to remark, first, that these are strong cases, and 
secondly, that if the principle is to be applied loyally, it must 
count for something whether the divorcer himself is conscious of 
the likelihood of death or is not so conscious. The same subject 
occurs again in Baillie’s Chapter on Gifts, where 1 see no reason 
to suppose that the death-illness discussed differs from the death- 
illness in case of repudiation. And here we read that “ the 
most valid defination of death-illness is, that it is one which it is 
highly probable will issue fatally, whether, in the case of a man. 
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it disables him from ^ettinsjj up for necessary avocations^ out of his 

house or not, such as, for instance when he is a merchant, 

from going to his shop.” Tl)is appears to be the definition in 
the Fatawa-i-Alamgiri, and I may say briefly that other relevant 
authorities appear to follow the same lines. It would follow 
that what is meant by deatb-illness in Miihotnedan law is an illness 
which does in fact cause death, which disables the sufferer at the 
given time from pursuing his ordinary avocations, and which 
raises in his mind some apprehension of the probability of death. 
So where the illness is of long duration, hut there is no immediate 
probability or apprehension of death, it is laid down that that is 
not a death- illness but is to be reganled rather as an indication 
merely of altered constitution or pb}^sical habit. Indeed upon 
examining the books I seem to find that the only certain test of 
death-illness laid down is that a man shall not be able to stand 
praying — no doubt rather a rough test adopted in days when 
medical diagnosis was itself rough, but indicating pretty clearly 
the rigorous meaning which Mabomedan jurist attached to the 
phrase marz-ul^rnaut. 

The Hedaya contains what is called a rule for ascertaining a 
death-illness, and this will be found in Book LII, Chapter 2 of 
Hamilton, Volume 4, page 506. Whatever may be the case in 
the original Arabic, it must be <!onfessed that in the translation 
the passage is encumbered with much confusion, the particular 
being confounded with the general, and the sentence being further 
darkened by parentheses. But, so far as any plain meaning is to 
be wrung from the words, it wmuld seem that the test is “ imme- 
diate danger of death” or apprehension of death” ; and this 
conforms to the principle which has already been deduced. Again 
it is laid down by Fatawa-i-Kazi Khan that he only is to be deemed 
sick who is bed-ridden and incapable of managing his aflFairs 
‘‘ because the probability from his condition is dissolution,” so 
that if he divorces his wife, he is a faar^ i. a runner away, an 
evader. But”, we read, “ a person who is decrepit or suffering 
from paralysis, whose complaint does not go on increasing every 
day, is like one in health. So also one who is wounded or is 
suffering from pain, but who is not by such wound or pain rendered 
bed-ridden, is like one in health.” And then we find the inshinces 
of the man arrayed in rank against an enemy in battle or im- 
prisoned under sentence of death, to which I have already referred. 



151 


IK8TITUTK8 OF MUSSALMAK LAW. 


I admit that this questioQ is not to be decided merely upon 
medical [>rineip]es as now ascertained among western peoples : 
but my examination ot the authorities leads me to the conclusion 
that in order to establish marz^ul^maut there must be present at 
least these conditions (a) proximate danger of death, so that 
there is, as it is f)hrased, a preponderance ((jhaliba) of khauf or 
apprehension, that is, that at the given time death must be more 
probable than life : 

(b) There must be some degree of subjective apprehension 
of death in the mind of the sick person : 

(c) There must be some external indicia, chief among which 
I would place the inability to attend to ordinary avocations. 
These, then, are the incidents of death-illness which, as it seems 
to me, are to be gathered from the authorities ; and that they 
have commended themselves also to our British Court may, I 
think, be seen on reference to Fatima Bibee v. Ahmad Baksk 
(I. L. R., 81 Cal., 11^08), and the cases there cited .” — Sarahai 
V. Rabiabai, 1. L. R., 80 Bom., 537 (It^Or)). 

Kepudiatioii 207. When a man exposes himself to danger, 

such as he who leaves the ranks to engage in single com- 
bat, or when he is under sentence of death and acting 
just before his execution, or when he is on board a ship, 
tempest tossed and exposed to imminent peril, he is 
placed on the same footing with regard to repudiation 
as those who are sick 

Notes. 

Tahtavi, Vol. 2, pp. 165, 166. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 5, \k 101 ; Zaidii- 
nil-Ainbani, Vol. I, p. 375. 


Bepudiatioii Art. 208 , The impotent man, the man suffering 
differing”* from pulmonary phthisis, and the paralytic man, all whose 
i8,^PRrRlyds^ infirmities grow worse day by day, are legally placed 


in the same situation as those who are sick. But should 


their infirmities become chronic and remain stationary 
for a whole year, without undergoing any change or 
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manifesting graver symptoms, all legal contracts which 
they enter into, and the repudiations which they make, 
are as valid as those of a man in sood health. 

Notes. 

Tahtavi, Vol. 2, p. 165 ; Fatawa-i-Alamgiri, Vol. 
2, p. 123. 

Zaidu-nil-Amhfini. Vol. 1, |). 376. 


Art. 209. When a husband while .sufterins: from 
a dangerous illness, or while in a critical position, volun- 
tarily pronounces against his wife, but without her con- 
sent, an irrevocable repudiation, and dies, during the 
wife’s Iddfif, consequent upon such repudiation, the 
wife retains her right to inherit from him. provided that 
from the time she was repudiated until the moment of 
her husband’s death, she has not lost the qualifications 
nece.ssary for such inheritance. 


fcttectH of «i 
irrevocftble 
repudiation 
during hus- 
band’R ill- 
neR8, and 
wife’n right 
to inheri- 
tance on 
liURband’H 
tleath. 


If the husband recovers from the illness or is saved 
from the danger, during which he rejmdiated his wife, 
and dies subsequently from another illness or from some 
accident before the expiry of his wife's Iddaf, she is 
not entitled to her share in his estate. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 564, 565, 566, 567. 

Baillie, Bk. 3, Chap. 5, pp. 277, 278 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap..'), pp. 99, 100; Zaidunil-Ambani, Vol. 1, 
p. 377. 

Where a Mahomedan husband pronounced repudiation against 
his wife, and subsequently died during the perioil of her Iddat^ 
Bachelor, J., observed as follows : — 

“ The result of the inquiry so far has been to establish that 
this divorce was pronounced by the husband when in health. And 
the divorce was the bain talak or irrevocable divorce. Now 
the question is whether, an irrevocable divorce having been 
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pronounced in health, and the husband dying during the period ol* 
the discarded wife’s Iddat^ she has any claim to inherit. There 
can, I think, be no doubt, and I understand, that Mr. Lowndes 
does not dispute that if the divorce had been pronounced in 
death-illness, the wife’s claim to inherit would survive through- 
out the period of her Iddat. But this survival is based upon the 
theory already noticed that a death-bed divorce is to be regarded 
as an evasion. Clearly that principle fails where the divorcing 
husband is in health and is under no greater expectation of death 
than is normally incident to humanity. In that case, then, 
what reason is there why the wife’s claim should subsist through- 
out her Iddat even though she has been irrevocably divorced ? I 
can see none on the principle of the thing. Indeed the principle 
appears to point the other way. For, take the case where a man 
in perfectly good health to-day irrevocably divorces his wife, and 
is killed in a railway accident a month hence. Why should she 
inherit ? There has been no attempt at evasion ; the repudiation 
has been complete and definitive ; and I can discern no reason 
why the husband’s estate should be damnified owing to an 
unforeseen accident. 8o far as tbe principle is a guide, it seems 
clear that such a wife would have no claim ; and the plaintiff 
stands legally in precisely the same case .” — Sarahai v. Rahialm^ 
1. L. R., 30 Bom., 537 (1905). 


OaseK in 
which a wife 
repudiated 
during her 
husband’s 
last illness, 
is entitled to 
her share in 
his estate. 


Art. 270. In the following ca.ses a wife repudia- 
ted by her husband during his last illness, is also entitled 
to inherit from him provided he dies during the period 
of her Iddat : — 

]. When .she has asked her sick husband to 
repudiate her by a revocable form, and he has repudiated 
her by an irrevocable form, either by one or by a triple 
repudiation. 


2. When the husband and wife have been judicially 
separated in consequence of an oath' of imprecation 

3. When the husband has made a vow of con- 


tinence against his wife, and allowed the prescribed 
period to elapse without cohabiting with her. 


‘ See Art. 335. 
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Notes. 

Kadd-ul-Muhtfir, Vol. 2, p. 567. 

Baillie, Bk. 3, Ohap. 5, pp. 277, 280 ; Zaidii-nil-Ainbani, 
Vol. 1, p. 380. 

Art. 271. In the following cases the repudiated 
wife has no right to her husband’s succession : — 

1. When the husband has been compelled to 
repudiate his wife under threat of death. 

2. When the wife has voluntarily asked to be 
repudiated irrevocably. 

3. When the husband, while in good health, has 
made a vow of continence against his wife, and, while 
ill a state of illness, has allowed to elapse the period 
after which the repudiation becomes irrevocable. 

4. When of her own free will, the wife has asked 
for a Khula repudiation or chosen to have the mar- 
riage dissolved at puberty, or has obtained a decree of 
separation on the ground of the husband’s impotency.* 

5. When the wife at the time of repudiation was 
a Christian or Jewess, even though she becomes a 
Muslim liefore her husband’s death, or when a Muslim 
wife abjures the faith at the time of repudiation. In the 
last ease her return to Islam before her husband’s death, 
would not reinstate her in her rights tf) his succession. 

6. When the wife has been repudiated irrevocably 
either during her husband’s imprisonment, even for a 
crime punishable with death, or while he was con- 
fined in a besieged fort, or in the fighting line, or 
on board a vessel before danger became imminent, or 
during an epidemic, or while he was suflfering from an 
illness which did not prevent him from attending to his 
business out of doors. 


Oanea in 
which a wife 
is not en- 
titled to 
inherit. 


See Art. 298. 
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Whei-c hus- 
band is en- 
titled to his 
share in 
wife’s estate 
when she 
has brought 
about the 
dissolution 
of marriage. 


Dissolution 
of marriage 
by repudia- 
tion and by 
Khula form. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 566, 567, 568. 

Baillie, Bk. .■}, Chii^». 5, pp. 278 — 281 ; Hamilton’s HeduA’ali, 
Vol. 1, Bk. 4, (lhap. .% pp. 100, 103 ; Zaidii-nil-Ainbani, Vol. 1, 
p. 381 ; (Havel, Vol. 1, p. 210. 

Art. 272- Where a wife, while suft'ering from au 
illness that renders her unable to perform the household 
duties, brings about the dissolution of her marriage 
through the exercise of her right of option at puberty, 
and where she dies during her Fddnt, her husband is 
entitled to his share in her estate. 

Notes. 

Tahtavi, Vol. 2, p. 169. 

Baillie, Bk. 3, Chap. 5, p. 280 ; Zaidu-nil Ambani, Vol. 1, 
p. 385. 


CHAPTER II. 

REPUDIATION BY MUTUAL CONSENT OP HUSBAND AND WIFE l.N 
KHULA FORM. 

(Arts. 278—297.) 

Art. 273. When after a valid marriage, the hus- 
band and wife disagree and fear that they will not pro- 
perly fulfil those duties which spring from marriage 
they can separate by repudiation ( Talak) as well as by 
repudiation in Khula form. 

Notes. 

Hedaya, Vol. 2, p. 384 ; Radd-ul-Muhtfi,r, Vol. 2, 
pp. 450, 604. 

Baillie, Bk. 3, Chap. 8, p. 304; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 8, p. 112 ; Zaidu-nil-Ambani, Vol. 1, p. 386. 

Khula is a species of repudiation for a consideration when the 
spouses do not conform to the conditions of marriage. It is 
legal in the sense of emancipation. It takes place by mutual 
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consent on a oonsideration paid ; bat is not obligatory. The 
Court cannot, on demand of the wife, against the assent of the 
husband, award separation on account of dissension. The law 
has fixed no specific sum as the price of emancipation. It depends 
on mutual assent ; but to exact more than dower, in case of 
aversion on the part of the wife, is condemned. — M. Ahdul 
Wahah V. Hingu, 5 Sel. Hep., S. D. A., 288 (1832). 

A repudiation by Khula is a repudiation with consent, and 
at the instance of the wife, in which she gives or agrees to give 
a consideration to the husband for her release from the marriage 
tie. In such a case the terms of the bargain are matter of 
arrangement between the husband and wife, and the wife may, 
as the consideration, release her dain mahr and other rights, or 
make any other agreement for the benefit of the husband — Buzul- 
uURaheem y , Luteefutoon-nissa^ 8 M. I. A., 379 (1861). 

According to Mahomedan law a Khula is valid even though 
it may be granted under compulsion. The conditions, however, 
which nullify a Khula are those which are repugnant to the 
nature of the contract. — Vadake Vitil Ismal v. Beyakutti TJmah^ 
I. L. R., 3 Mad., 347 (1881). 

Art. 274. In order that a Khula repudiation may be 
valid, the husband must have reached his majority and 
be in full possession of his mental faculties, and such 
repudiation must be pronounced during the subsistence 
of the marriage or during the wife’s Iddat} 

Notes 

Kadd-ul-Muhtdr, Vol. 2, p. 605. 

Zaidu-nil-Ambani, VoL 1, p. 387. 

Art. 276. A Khula repudiation can validly take 
place before or after consummation of the marriage, 
and without payment of compensation by the wife. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 78 ; Radd-ul-Muhtfi»r, 
Vol. 2, p. 604. 

Zaidu-nil-Ambani, VoL 1, p. 388. 


Conditions 
necessary in 
a Khvla 
repudiation. 


Where 
Khula re- 
repudiation 
is validly 
effected. 


' See Art. 310. 
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Husband 
can pay 
conjpensa> 
tion of 
greater 
amount than 
dower. 


Art. 270. The husband can legally repudiate his 
wife in Khvla form by paying compensation of a greater 
amount than that which he paid as dower. 

Notes. 


Hidaya, Vol. 2, p. 385. 
Ulavel, Vol. I, p. 220. 

See Sale’s Koran, Chap. II, p. 27. 


Fit subject 
for com pen- 
nation. 


Where 
Khula repu- 
diation is 
equivalent to 
irrevocable 
repudiation. 


W here the 
proposal of 
Khula re- 
pudiation 
emanates 
from the 
husband. 


Art. 277. All things capable of being settled as 
dower can be offered as compensation for a Khula repu- 
diation. 

Notes. 

Hedaya, Vol. 2, p. 385. 

Baillio, Bk. 3, Chap. 8, p. 310 ; Zaidu-nil-Ambani, Vol. 1, 
pp. 217, 219. 

Art. 278. A Khula repudiation with or without 
compensation is equivalent to an irrevocable repudiation, 
according to the intention that the husband attaches to 
it. It can be validly pronounced by the husband with- 
out the necessity of a judicial decree. 

Notes. 

Tahtavi, Vol. 2, p. 187 ; Fatawa-i-Alamgiri, Vol. 
2, p. 137. 

Biiillie, Bk. 3, Chap. 8, p. 303 ; Hamilton’s, Hedayah, Vol. 1, 
Bk. 4, Chap. 8, p. 112 ; Zaidii-iiil-.Ainbani, Vol. 1, p. 392. 

Art. 279. When it is the husband who first proposes 
a Khula repudiation in consideration of compensation 
to be paid by the wife, the validity of the repudiation 
and the right to enforce the payment of the compensa- 
tion, depend upon the wife’s consent being voluntary, 
and upon her being fully aware of the nature of the 
transaction. 
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Once the proposal is made, it cannot be retracted 
by the husband until the wife has declared her intention, 
which must not be deferred beyond the meeting at 
which she is informed of the proposal. 

Motes. 

Eadd-ul-Muht&r, Vol. 2, pp. 604, 605, 606 ; 

Tahtavi, Vol. 2, pp. 186, 187. 

BailHe, Bk. 3, Chap. 8, p. 304 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 8, pp. 112, 113 ; Zaidu-nil-Ambani, Vol. 1, p. 
303 ; Olavel, Vol. 1, pp. 112, 113. 

Art. 280 . When it is the wife who first proposes a 
Khula repudiation to the husband offering him compen- 
sation for her release, she can retract before her 
husband has declared his acceptance, which must be 
expressed at the same meeting. Any acceptance made 
by the husband subsequently would not be valid. 

Notes. 

Kadd-ul-Muhtftr, Vol. 2, p. 606. 

Baillie, Bk. 3, Chap. 8, p. 314 ; Zaidu-nil-Ambani, Vol. 1, 
p. 393 ; Clavel, Vol. 1, p. 222. 

Art. 281 . Where a husband repudiates his wife 
in Khula form, conditionally upon her voluntarily 
agreeing to pay a specified amount of compensation 
other than the dower, she is bound to fulfil her under- 
taking. Khula repudiation thus pronounced cancels 
all debts between husband and wife arising from the 
dissolved marriage, and when Khula repudiation occurs 
before the marriage has been consummated, the wife 
loses all right to any balance of dower or to any arrears 
of maintenance, clothing, or Mutah.^ 


Where it 
emanates 
from the 
wife. 


Effects of 
Khula 
repudiation 
with com- 
pensation. 


ak, IML 


' See Art. 90. 


11 



Where there 
is no com- 
pensation. 


Where the 
dower i« 
compensa- 
tion for 
Khula repu- 
diation. 
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On the other hand, if the husband has made 
advances for his wife’s maintenance, he is not entitled 
to recover the amount advanced for the period still to 
run, nor to claim any part of the dower already paid. 

Notes. 

Bahrr-ul-Rayek, Vol, 4, pp. 94, 96, 97 ; Tahtavi, 
Vol. 2, p. 191. 

Baillie, Bk. :i, Chap. 8, p. 304 ; Zaidu-ml-Ambani, Vol. 1, p. 

397. 


Art. gpg j Where a husband pronounces Khula 
repudiation against his wife without any compensation, 
the respective claims of husband and wife are not cancel- 
led, and they can sue each other for the payment of any 
debts which may be due. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 96. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 8, p. 113 ; Zaidu- 
nil-Ambani, Vol. 1, p. 400 ; Clavel, Vol. 1, p. 214. 

Art. 288. Where a wife has received her full 
dower and consents to her husband repudiating her con- 
ditionally upon her surrendering the dower, she is bound 
to return it. If she has not received the dower the hus- 
band is released from its payment, whether the repu- 
diation takes place before or after the consummation of 
the marriage. 

When the full dower has been paid and the husband 
consents to repudiate his wife on the understanding 
that she returns a portion of the dower, she wall only 
return such portion if the marriage has been consum- 
mated, and the half of such portion if the marriage he* 
not been consummated. 
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If the dower has not been delivered to her, the 
husband in both cases is completely released. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 138. 

Baillie, Bk. 3, Chap. 8, p. 309 ; Zaidu-nil-Ambani, Vol. 1, 
p. 400. 


Art. 284. Unless there is an agreement to the con" Where hue- 

, . p rrl 1 I • 1 • • i» not 

trary, the husband at the time of Khula repudiation is released 
not released from the duty of providing his wife with (iXiity to 
maintenance and lodging during the period of her 
Iddat} 


Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 97.. 
Zaidu-nil-Amoani, Vol. 1, p. 403. 


Art. 285. Where the articles constituting the com- Where com 
pensation made by the wife, perish before delivery, or pril^es” 
where the husband is ousted of them, the wife, if possible, 
is bound to substitute articles of the same nature, or to 
pay their value. 

Notes. 

Radd-ul-Muht&r, Vol. 2, p. 609. 

Zaida-nil-Ambani, Vol. 1, p. 440 ; Olavel, Vol. 1, p. 216. 


Art. 286. Where a husband consents to repudiate Where win 
, , . /.I T undertakes 

his Wife in Khula form in consideration of her under- at her own 

taking to nurse their child during its two years of gu^iTand 

suckling, or to keep and maintain the child for a fixed “ 

period at her own expense, after having weaned it, 

she is bound to carry out such undertaking. 

If before the expiry of the suckling period or the 
time agreed upon for keeping the child, the husband takes 
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back his wife by a fresh marriage contract, or if she runs 
away leaving behind the child, or if she dies, or if the child 
dies, the husband can claim the cost of the child’s suckling 
and its maintenance for the unexpired period, unless at the 
time of Khula repudiation, it was agreed that the husband 
should have no claim against the wife, in case of her or the 
child’s decease, before the expiry of the period agreed upon. 

The same rule applies Avhen the Avife has undertaken 
to suckle ‘ or maintain a child Avith AA'hich she believes 
herself pregnant, or bears a child Avhich dies before expiry 
of the fixed period. 

Notes. 

Tahtavi, Vol. 2, p. 192 ; Radd-ul-MuhtS.r, Vol. 2, 
pp. 615, 616. 

Baillie, Bk. 3, Chap. 8 , pp. 307, 308 ; Zaidu-nil-Ambani, 
Vol. 1, p. 404; Clave), Vol. 1, p. 210. 

See Sale’s Koran, Chap. II, pp. 27,28. 


Wliere wife 
undertakes 
to maintain 
her children 
until they 
are of age. 


Art. 287. Where a Avife obtains a Khula repudi- 
ation, on the undertaking to keep her children born of the 
dissolved marriage until they are of age, she can keep 
the daughter until that age but not the sou. 


If she marries a second time, her former husband 
can withdraw his children from her keeping, in spite of 
an agreement made to the contrary, and can claim the 
necessary cost of their keep lor the unexpired peiiod. 


Notes. 

Radd-ul -Muhtar, Vol. 2, p. 616. 
Zaidu-nil-Ainhnni, Vol. 1, p. 406. 


Bights of 
husband 
and wife as 
to custody 
of their 
children. 


Art. 288. The husband’s stipulation to keep his 
children with him during the period of HazanaK is 
void, in spite of Khula repudiation being A^alid, and the 
• See Art. 871. * 0>’ Custody of the Child, see Art. 880. 
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mother during the full period of Hmanah is not to be 
interfered with in the exercise of her rights as a mother, 
unless she forfeits such rights, in which case the father 
must pay the expenses of Hazaiiah and maintenance, 
if the child is destitute of means. 

Notes. 

Radd-ul-Muhtdr, Vol. 2, pp. 727, 728 ; Tahtavi, 
Vol. 2, p. 244 ; Fatawa-i-Kazi Khan, Vol. 2, p. 257 ; 
Fatawa-i-Alamgiri, Vol. 2, p. 165. 

Z:iidn-nil-Ambani, Vol. 1, p. 406. 

Art. 289. Where a wife owes a debt to her 
husband, the latter cannot appropriate such debt towards 
the amount he owes for the child’s maintenance. 

Thus where a wife has asked for or accepted a Khula 
repudiation, on condition that she suckles or maintains 
her child by the husband who is repudiating her, and 
then finds herself destitute, she can have recourse to 
the husband, who in spite of her undertaking can be 
compelled to provide for the child’s maintenance. He 
can, however, recover the sums thus advanced if the 
wife’s position improves. 

Notes. 

Radd-ul-Muht^r, Vol. 2, pp. 616, 617. 

Zaidn-nil-Ambani, Vol. 1, p. 406. 

Art. 290. A father can obtain a Khula repudia- 
tion of his minor daughter from her husband. 

If he obtains the repudiation in consideration of 
compensation payable by the minor herself to her 
husband, or in consideration of her returning her dower, 
the repudiation takes eflect, but the payment of the 
compensation or the return of the dower are binding 
neither on the wife nor on the father. 


Where 
husband is 
bound to 
furnish 
child’s 
maintenanoi 


Khula repi 
diation in 
respect of 
minors. 
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But if the father obtains a Khtda repudiation in 
consideration of his personally undertaking to return 
the dower, or of paying compensation, the repudiation 
takes effect, and the father is liable for the amount of 
such compensation, or if the repudiation is made in 
consideration of dower, the wife is entitled to claim 
it from her husband, who may sue the father for its 
recovery. 

Notes. 

Kadd-ul-Muhta.r, Vol. 2, pp. 616, 617. 

Baillie Bk. .3, Chap. 8 p. 3iy ; Hamilton’s Hedayah, 
Vol. 1, Bk. 1, Chap. 8, p. 116 ; Zaidu-nil-Ambani, Vol. 1. 
p. 409 ; Clavel, Vol. 1, pp. 223, 226, 364. 


Where 
husband 
offers Khula 
repudiation 
to his minor 
wife condi- 
tionally 
upon her 
providing 
compensa- 
tion. 


Art. 291. Where a husband makes a direct offer 
of Khula repudiation to his minor wife, making it a con- 
dition that she pays him some specified compensation, 
the repudiation will take effect, provided she consents and 
has attained the age’ of reason and is able to understand 
the nature of the repudiation, but the payment of the 
compensation is not binding on the wife, and her right to 
the dower still remains intact. 


Where a wife, having reached the age of reason, 
agrees to be repudiated by her husband in consideration 
of compensation, such repudiation operates as a simple 
revocable repudiation, and she preserves all her right 
to the dower. 


Notes. 


Tahtavi, Vol. 2, p. 193 ; Radd-ul-Muht4r, Vol. 2, 
pp. 616, 617, 618. 


Zaidu'uil-Ambani, Vol. 1, p. 411. 


* See Art. 565. 
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Art. 292- In no case can a father consent to 
Khula repudiation in the name of his minor son, nor can 
the father’s ratification render valid a I'epudiation 
pronounced by the minor son himself. 

Notes. 

Radd-ul- Muhtar, Vol. 2, p. 617. 

BailHe, Bk. 3, Ohap. 8, p. 319 ; Zai(Jn-nil-Ambani, Vol. 1, 
p. 412. 


Art. 298. A Khula repudiation by an adult wife, 
who is legally incompetent, is valid, but payment of any 
compensation that she agrees to pay is not binding upon 
her. 

Where a husband, in consideration of compensation, 
repudiates his wife who is legally incompetent,* such 
repudiation will effect a simple revocable repudiation. 

Notes. 

Tahtavi, Vol. 2, p. 193 ; Radd-ul-Muhtitr, Vol. 2, 
p. 617. 

Zaidu-nil-Ainbani, Vol. 1, p. 412 ; Olavel, Vol. 1, pp. 223, 
226, 364. 

Art. 294. A wife in her last illness can validly 
offer a Khula repudiation with compensation. If she 
dies during the period of her Iddat, her husband is 
entitled to whichever be the smallest of the three 
following amounts, viz. : — the share of her estate devolv- 
ing upon him, or the amount of compensation agreed 
u[K)n, or the third part of the deceased’s estate. 

If she dies after the expiry of Iddat, her husband 
shall get whichever is smaller in amount, the compensa- 
tion, or the third of the deseased’s estate. 


Father has 
no power to 
accept 
Khula 
repudiation 
on behalf of 
hia minor 
son. 


Khula 
repudiation 
by wife 
legally in- 
competent. 


Effects of 
Khula 
repudiation 
offered bjr 
wife dunng 
last illness. 


1 See Art. 553. 
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Liability 
agent for 
compeiiea- 
tion in 
Ehvla re- 
pudiation. 


When com 
pensation 
IS payable 


Oompensa- 
tion where 
marriage is 
void. 


If she recovers from her illness, her husband is 
entitled to the whole of the amount of compensation 
agreed upon. 

Notes. 

Radd-ul-Muhtfi.r, Vol. 2, p, 619. 

Baillie, Bk. 3, Chap. 8, p. 320 ; Zaidu-nil-Ambani, Vol. 1, 
p. 413. 


Art. 296. Where an agent is authorized by a 
wife to consent to a Khuln repudiation, he is not 
directly responsible to her husband for the compensation 
which she agrees to pay, unless he personally under- 
takes to pay the amount, or becomes surety on the wife’s 
behalf. 

Notes. 

Radd-ul-Muhtkr, Vol. 2, p. 617; Tahtavi, Vol. 2, 
p. 193. 

Zaidu-nil'Ambani, Vol. 1, p, 41.5. 

Art. 296. Compensation can be paid at the time 
of Khula repudiation, or can be made payable at a 
more or less distant date. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 142. 

Zaidu-nil-Ambani, Vol. 1, p. 415. 

Art. 297. When the marriage is void, the husband 
is bound to return any sum received by him by way of 
compensation for repudiating his wife in Khula form. * 

Notes. 

Radd-ul-Muht4r, Vol. 2. p. 604. 

Zaidn-nil-Ambani, Vol. 1, p. 216. 


• See'A»t*227. 



CHAPTER III. 


SEPARATION ON ACCOUNT OF THE HUSBAND’S IMPOTBNCY. 

(Arts. 298—302.) 

Art. 208 . Where a wife discovers that her hus- 
band is impotent and not in a condition to fulfil the duty 
of marriage, she has the right to demand before a 
Judge a tnfrik or formal separation, provided that at 
the time of marriage contract, she was ignorant of her 
husband’s condition. 

However long her silence, after she has discovered 
her husband to be impotent, the wife does not forfeit 
this right, either before or after her recourse to law. 

Notes. 

Radd-ul-MuhtAr, Vol. 2, pp. 643, 646, 647 ; Fatawa- 
i-Kazi Khan, Vol. 1, p. 186. 

Baillie, Bk. 3, Ohap. 11, pp. 347, 348 ; Zaidn-nil-Ambani, 
Vol. 1, p. 416. 

See A (the wife) v. B (the husband), I. L. R., 21 Bom., 77 
(1896). 

Art. 290 . When a wife brings an action against 
her husband alleging him to be impotent, and demanding 
a separation, the judge, if the husband admits the 
impotency, must grant him a postponement of the 
separation for one full lunar year. This postpone- 
ment includes the month of Ramazan^ the menstrual 
periods of the wife, and the time during which the 
husband is absent on a pilgrimage or any other 
journey ; but it is not to include the period of the 


* The ninth month of the Mahomedan year which is obaerved as a strict fast 
from dawn to sunset of each day in the month— Hushes Dictionary of Islam. 


Where wif< 
is eutiitled 
to demand 
separation 
for i in po- 
tency. 


Where the 
judge is to 
grant post- 
ponement 
for a year. 
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Where the 
judge is to 
pronounce 
separation. 


Where the 
husband 
denies the 
wife’s alle- 
jfation of 
iinpotency. 


illness of either party when such illness prevents 
cohabitation. 

The year is to commence from the date of the 
wife’s action, but should her husband be ill, or a minor, 
or in Ihram,^ the year is to commence from his recovery 
from illness, from his coming of age, or from the time 
he lays aside the pilgrim’s dress. 

Notes 

Fatawa-i-Alaragiri, Vol. 2, pp. 155, 156, 157 ; Radd- 
ul-Muht4r, Vol. 2, pp. 645, 646. 

Baillie, Bk. 3, t/hap. 11, pp. 345, 346 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 4, (lhap. ll, pp. 126-128 ; Zaidu-nil-Ambani, Vol. 1, 
p. 417. 

Art. 300 . If, at the end of the year, the wife still 
complains of the lack of cohabitation on the part of the 
husband, and insists on separation, the judge shall call 
upon the husband to repudiate her. In case of his 
refusal, the judge shall pronounce a separation, which 
operates as a valid repudiation. 

Notes. 

Tahtavi, Vol. 2, p. 212 ; Radd-ul-MuhtS,r, Vol. 2, pp. 
643, 644. 

Baillie, Bk. 3, Chap. 11, p. 348 ; Ziiidu-nil-Ainbani, Vol. 1, 
p. 419 ; Clavel, Vol. 1, p. 126. 

Art. 801 . If the husband before or after the judi- 
cial postponement has been granted denies the truth 
of the allegation of the wife, the judge shall appoint two 
trustworthy matrons to examine her. 

If the matrons state that she is not a virgin, the 
husband’s sworn declaration shall be accepted. This holds 
good whether the wife, before he married her, was virgin 


^ The pilgrim’s dress or mantle. 
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or not, and even where she maintains that her virginity 
was lost through an accident. 

If the husband takes the oath, the wife cannot 
proceed further against him. If he refuses the oath, 
or if the matrons declare that the wife is still a 
virgin, the judge, where the husband has denied the 
allegation before postponement was granted, shall grant 
the postponement referred to in the previous Article. 
Where he admits the allegation, the wife, at the same 
sitting, can declare her option, either of upholding the 
marriage, or of having it dissolved. If she chooses 
separation, the judge shall pronounce it innnediately. 

Should she change her mind and elect to remain 
with her husband, or leave the court during the hearing 
of the case hei- right of option ceases, and she can no 
longer complain against her husband’s impotency. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 647, 648. 

Baillie, Bk. ^5, C!hap. 11, p. 347 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 11, p. 127 ; Zaidn-nil-Ambani, Vol. 1, p. 420 ; 
Olavel, Vol. 1, p. 12.5. 

Art. 302. Separation on account of impotency, 
creates no prohibition of marriage, and the parties can 
marry again under a new contract either during or after 
the period of Iddat} 

Should either the husband or wife die during the 
period of Iddat, the survivor cannot inherit from the 
deceased. 

Notes. 

Tahtavi, Vol. 2, pp. 212, 213 ; Fatawa-i-Alamgiri, 
Vol. 2, pp. 123, 124, 128. 

Zaida-nil-Ambani, Vol. 1, p. 421. 


Effects of 
separation 
for ini po- 
tency . 


See Art. 310. 



CHAPTER IV. 


Separation 
when either 
husband or 
wife apos- 
tatizes. 


Legal ettects 
of such 
separation. 


Where 
husband and 
wife apo6ta> 
tize at the 
same time. 


SEPARATION ON ACCOUNT OF APOSTA Y. 

(Arts. 808— 809 ) 

Art. 303. If either the husband or the wife 
should apostatize, both of them being Muslims, the 
marriage is immediately dissolved and separation must 
take place. In this case there is no need for a judicial 
decree. 

Notes. 

Tahtavi, Vol. 2, p. 84. 

Baillie, Hk. 1, Cliap. 10. [>. 182 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, (Jha|i. p. 66 ; Zaidu-nil-Ambani, Vol. 1, [>. 421 ; Clave!, 
Vol. 1, pp. ll.’i, 247. 

Art. 304. Separation for apostasy only creates a 
provisional prohibition, which ceases with the cause that 
produces it. 

If the apostate returns to Islam, he can validly 
renew the marriage tie with the wife, without being 
compelled t<j renew the marriage contract. If it is the 
wife who becomes an apostate, she shall return to the 
faith and renew the marriage receiving a small dower. 

Notes. 

Radd-ul-Muhtft,r, Vol. 2, p. 425 ; Tahtavi, Vol. 2, 
p. 84. 

Zaidu-nil-Ambani, Vol. 1, p. 423 ; Clavel, Vol. 1, pp. 248, 249. 

Art. 806 . If both husband and wife abjure the 
faith of Islam at the same time, or do so successively, 
without it being possible to determine which of them 
abandoned the religion first, and should they in like 



SSPABATION ON ACOOONT OF APOSTASY. 


178 


manner return to Islam, the marriage remains un- 
dissolved. It is only dissolved when one returns to 
Islam before the other. 

Notes. 

Tahtavi, Vol. 2, p. 85. 

Baillie, Bk. 1, Chap. 10, p. 182; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 5, p. 66 ; Zaidu-nil-Ainbani, Vol. 1, p. 424 ; Clavel, 
Vol. 1, p. 249. 

Art. 306. If apostasy takes place after con- 
summation of marriage, the wife is entitled to the full 
dower, whether it is the husband or the wife who 
becomes an apostate. 

Notes- 

Radd-ul-Muhtir, Vol. 2, p. 425. 

Baillie, Bk. 1, Chap. 10, p. 182 ; -^Taidu-nil-Ambani, Vol. 1, 
p. 424. 

Art. 807. When apostasy precedes the consumma- 
tion of the marriage, and it is the husband who becomes 
an apostate, the wife is entitled to half the stipulated 
dower, or to Mutah} if no dower was stipulated, and to 
maintenance for the period of Iddat.^ 

If it is the wife who becomes an apostate, she is 
entitled neither to half the dower, nor to M Utah. 

Notes. 

Radd-ul-Muhtfi.r, Vol. 2, p. 425. 

Baillie, Bk. 1, Chap. 10, pp. 182, 188 ; Zuidu-uil-Ambani, 
Vol. 1, p. 424. 

Art. 808. If the husband abjures Islam, and 
dies before the expiry of the period of Jddat* incumbent 

' See Art. 90. • See Art. 310. 
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annulment after consummation, of a marriage which 
is void. 

Notes. 

Kadd-ul-MuhtSr, Vol. 2, pp 650, 651, 660 ; Bahrr- 
ul-Rayek, Vol. 4, p. 139. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, pp. 128, 130 ; 
Zaidu-nil-Ambani, Vol. 1, p. 429; Clavel, Vol. 1, pp. 254, 255, 256. 

See Sale’s Koran, Chap. II, p. 26. 

Period of Art. 812. For every wife who is not subject to 

women who menstruation, whether this is due to her not having 
ed ^puberty! reached the age of puberty or to advanced years, and 
for every young wife, who has attained the age of 
puberty and is not subject to menstruation, the duration 
of Iddat is three months. 

When Iddat commences on the first day of the 
month, the three months are to count by the appearance 
of the moon even when the number of days is less than 
thirty. 

Notes 

Radd-ul-Muht&r, Vol. 2, pp. 652, 653. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 128 ; Zaidu- 
nil'Ambani, Vol. 1, p. 431. 

See Sale’s Koran, (^hap. LXV, p. 454. 

Art. 818. Where a young wife is repudiated* before 
her menstruation has commenced, and her courses appear 
before the three months incumbent on her are over, she 
must commence a fresh Iddat counted by her courses. 
Where menstruation occurs after the three months have 
expired, she is not obliged to observe another Iddat, 
and the marriage she may contract is valid. 


Where wife 
l^pudiated 
before she 
has reached 
the age of 
puberty. 


• See Art, 217. 
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Notes. 

Radd-ul-Muht4r, Vol. 2, pp. 657, 658. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 129; 
Zaida-nil-Ambaoi, Vol. 1, p. 432. 

Art. 814 Where a woman has had her courses 

of life 

or several days, after which, either through illness or affects Idtlat 
for any other cause, they disappear for a year at least, 
she must observe Iddat^ until three months after her ; 

change of life, that is, after she has reached the age 
of fifty-five years, which is fixed as the age at which a 
woman ceases to menstruate. 


Notes. 

Radd-ul-Muht4r, Vol. 2, p. 653. 
Zaidu-nil-Ambani, Vol. 1, p. 433 ; Olavel, Vol. 1, p. 3.56. 


Art. 816. Where a woman has forgotten the time Where a 

• ^ . woman must 

of her courses by reason of an unceasing menstrual observe 
discharge, she must wait seven months before re-marry- 


ing, counting from the date of repudiation. 


mouths. 


Notes. 

Radd-ul-Muhtflr, Vol. 2, p. 653. 
Zaidn-nil-Ambani, Vol. 1, p. 435 ; Olavel, Vol. 1, p. 356. 


Art. 816 . The period of Iddat of a pregnant iddat of a 
woman ends with delivery, provided the child when ^oman”*^ 
born is partly formed. This is the case whether the 
retirement was consequent upon her husband’s death, 
or upon dissolution of the marriage by repudiation. 


Notes. 

Radd-ul-Muht4r, Vol. 2, pp. 654, 655. 
Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 12, p. 128 ; Zaidn- 
nil-Ambani, Vol.|14p. 485. 

See Sale’s Koran, Chap. LXV, p, 454. 


AB, IML 


^ See Art. 310. 
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Art. 817. The period of Iddat^ for a widow who is 
not pregnant and whose marriage remains valid until her 
husband’s death, is four months and ten days, whatever 
may be her age, her religion, or the circumstances of 
her marriage, and whether the latter was consummated 
or not. 

Notes. 

Radd-ul-MuhtAr, Vol. 2, pp. 654, 655. 

Hamilton’s Hedayah, Vol 1, Bk. 4, Ohap. 12, p. 129 ; 
Zaidu-nil-Ambani, Vol. 1, p. 439. 

See Sale’s Koran, Chap. 11, p. 26. 

Marriage with a woman within four months and ten days 
from her husband’s death is invalid — Dec., Mad. S. D. A., 157 
(1855). 

Art- 318. Where a husband has repudiated his 
wife under a revocable form* of repudiation and dies 
before the end of the period prescribed for her Iddal, 
such Iddat is cancelled and the woman must commence 
a fresh Iddat for widowhood, whether the repudiation 
occurred while the husband was in good health or 
during his last illness. 

Notes. 

Radd-ul- Muht5.r, Vol. 2, p. 656. 

Zaidu-nil-Ambani, Vol. p. 440. 

Art. 810. Where during his last illness, the 
husband repudiates the wife against her will under an 
irrevocable form,* and dies during the wife’s Iddat, thus 
admitting her to his succession, she is bound to observe 
the longer of the two periods of Iddat consequent 
upop repudiation or widowhood, which is four months 
and ten days, during which she must be subject to three 
full periods of her courses. 

' See Art 310. • See Art. 227. ‘See Art. 230. 
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Notes. 

Radd-ul-Muhtdr, Vol. 2, p. 656. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 12, p. 129 ; 
Zaida-nil-Ambani, Vol. 1, p. 436.. 


Art. 320. Where a husband, after repudiating his 
wife under an imperfect irrevocable form, contracts a new 
marriage with her during her Iddat, and then repudiates 
her a second time, he is liable to her for a full dower, and 
she must commence a fresh retirement. 


Notes. 

Radd-ul Muhtar, Vol. 2, p. 665. 
Zaidn-nil--Ambani, Vol. I p. 440. 


Art. 321. Iddat legally commences from the date 
of repudiation when the marriage is valid, or from the 
date of the decree annulling the marriage, or from the 
date of the voluntary separation of the parties, when the 
marriage is radically void, or from the day of the 
husband’s death. 

When the wife does not become acquainted with 
the fact of her repudiation or her husband’s death 
until after the periods prescribed for Iddat have expired, 
she is released from the necessity of observing Iddat 
and is free to marry a second time. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 661, 662, 663 ; 

Bahrr-ul-Rayek, Vol. 4, pp. 157, 158. 

Hamilton’s Hedayah, Vol. 1, Bk, 4, Chap. 12, p. 131 ; Zaidu- 
ail'Ambani, Vol. 1, p. 442 ; Olavel, Vol. 1, p. 197. 
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Iddat. 


l^ate from 
which Iddat 
commences. 



Place in 
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must be ob> 
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Art. 822 . Iddat whether consequent upon repu- 
diation or widowhood, must be observed in the 
husband’s house. 

Where repudiation or the husband’s death occurred, 
while the wife was away from the husband’s house, she 
must return to it immediately, nor must she leave it 
unless obliged to do so, unless she cannot pay the rent, 
or the house ceases to be habitable, or she has good 
reason for fearing that her property may be lost if she 
remain in her husband’s house. 

In the event of any of these cases occurring, the 
widow is at liberty to remove to some neighbouring 
dwelling, and the repudiated wife to some dwelling in 
the locality indicated by the husband. The repudiated 
wife should only leave her lodging in case of necessity^ 
The widow can go out to procure what is necessary, but 
must not pass the night away from the house. 

Notes. 

Radd-ul- Muhtar, Vol. 2, pp. 672, 673, 674. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 12, p. 133 ; Zaidu- 
nil-Ambani, Vol. 1, p. 444. 

See Sale’s Koran, Chap. LXV, p. 4.54. 

Art. 328 . Udat is not incumbent on the wife 
repudiated before actual or presumed consummation of 
the marriage, nor upon the wife whose marriage is radi- 
cally void, and has been cancelled after a mere retire- 
ment/ however regular, with the husband. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 139. 

Baillie, Bk. 3, Chap. 12, p. 350 ; Zaidu-nil-Ambani, Vol. l^ 
p. 487. 

See Sale’s Koran, Chap. XXXIII, p. 348. 

^ See Art.. 82. 
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SECTION II. — WOMEN ENTITLED TO MAINTENANCE DURING 
THE PERIOD OP IDDAT. 

(Arts. 824 —881.) 

Art. 824. No dissolution of marriage, proceeding 
from the husband, releases him from the obligation to 
pay for the wife’s maintenance during her period of 
Iddat, however long its duration. Thus, in the follow- 
ing cases the wife, during fddat, is entitled to main- 
tenance : — 

1. When, pregnant or not, she is repudiated' under 
a revocable or irrevocable, imperfect or perfect form. 

2. When the marriage is dissolved by reason of an 
oath of imprecation,* or a vow of continence," or when 
the wife is repudiated in Khula form,^ unless at the time 
of such Khula repudiation she renounces her right to 
maintenance. 

3. When, after conversion to Islam,* she is separated 
from her husband, consequent upon her husband’s 
refusal to accept that faith. 

4. When the husband on attaining puberty, exer- 
cises his right of option" and dissolves the marriage. 

5. When the marriage is dissolved by reason of 
her husband’s apostasy.* 

Notes. 

Radd-ul-MuhtS,r, Vol. 2, pp. 726, 727 ; Bahrr- 

ul-Rayek, Vol. 4, p. 217 ; Fatawa-i-Kazi Khan, Vol. 1, 

ft. 200. 

Baillie, Bk. 6, Chap. 1, p. 450 ; Hamilton’s Uedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 3, pp. 145, 146 ; Zaidn-nil-Ainbani, Vol. 1, 
p. 443 ; (3avel, Vol. 1, p. 262. 


1 See Art. 217. 

• See Art. 335. 

• Sea Art. 245. 


• See Art. 273. 

• See Art. 126. 

• See Arte. 48, 49. 

’ See Art 3a3. 


Cases in 
which wife is 
entitled to 
maintenance 
during 
Iddat. 
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Cases where 
wife does 
not lose her 
right to 
maintenance 
after dis- 
solution of 
marriage. 


Cases where 
wife forfeits 
her right to 
maintenance 
during 


According to Mahomedan law a marriage is accounted to 
subsist during the period of Iddat with respect to various of its 
effects, such as obligation of alimony, residence, and so forth ; and 
hence it may be lawfully accounted to continue in force with respect 
to the woman’s inheritance, but as soon as the Iddat is accomplished, 
a further procrastination is impossible, because the marriage does 
not then continue in any shape whatever. Where, therefore, a 
man repudiates his wife, her subsistence and lodging are incum- 
bent upon him during the term of Iddat^ whether the repudiation 
be of revocable or irrevocable kind — In the matter of Din Muham- 
mad^ L L. R., 5 AIL, 226, per Mahmood, J. (1882 

See Shah Ahu Ilyas w. Ulfat Bihi, 1. L. R., 19 AIL, 50 (1896) ; 
Section 488 of the Code of Criminal Procedure (Act V of 1898). 

Art. 326 . Where a marriage is dissolved and the 
wife is in no way to blame for the dissolution, she does 
not lose her right to maintenance. Consequently during 
the wife’s Iddaf^ after a dissolution of marriage, conse- 
quent upon her exercise of the right of option* at 
puberty, the husband is obliged to provide his wife with 
maintenance. This is also the case when the marriage 
is dissolved by reason of the inferiority of dower® or by 
reason of the husband’s inequality or impotency.^ 

Notes. 

Radd-ul-Muhtar, VoL 2, p. 726 ; Fatawa-i-Alam- 
giri, Vol, 2, p. 175. 

Baillie, Bk, 6, Chap. 1, p. 450 ; Zaidu-nil-Ambani, Vol. I, 
p. 451. 

Art 826 . A wife forfeits her right to maintenance 
during the period of her Iddat when she is to blame 
for the dissolution of the marriage. Thus, maintenance 
is not due to the wife when, after real or presumed 
consummation, the marriage is dissolved on account of 

^ See Arts. 48, 48. * See Art. 298. 

• See Art. 52. * See Art. 310. 
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her apostasy.* She is entitled only to a residence, 
provided she does not leave the same during her Iddat. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 175 ; Radd-ul- 
MuhUr, Vol. 2, pp. 726, 727. 

Baillie, Bk. 6, Chap. 1, p. 451 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 3, pp. 145, 146 ; Zaidn-nil-Ambani, Vol. 1, 
p. 452. 

Art. 327. Where a marriage is dissolved and the 
wife is to blame for its dissolution, she loses her right to 
maintenance and cannot recover it even when the cause 
which led to the dissolution has ceased to exist. Thus, 
if a wife apostatizes and returns to Islam during her 
Iddat, ^ her return does not entitle her to maintenance. 
Nevertheless a wife, repudiated for being rebellious,* 
can claim maintenance if she returns to her husband’s 
house. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 175. 

Baillie, Bk. 6, Chap. 1, pp. 451, 453 ; Zaidu-nil-Ambani, 
Vol. 1, p. 453. 


Art. 828. A child wife who has not yet attained 
puberty and who commences an Iddat by months, but 
becomes subject to menstruation before the period is 
completed, receives maintenance during the additional 
Iddat, which she is obliged to observe for the three 
full periods of her courses. The same applies to a 
wife who during the period of Iddat, passes two 
periods of her courses, but then ceases to inenstruate 
owing to illness or any other cause. Should the courses 
re-appear before her change of life, she is entitled to 


Where wife 
loses her 
right to 
maintenance 
for having 
changed her 
religion. 


Other cases 
where wife 
is entitled 
to mainte- 
nance. 


‘ S<?e Art. 310. 


• See Al t. 171. 
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maintenance until three menstrual periods have expired. 

Motaa 

Fatawa-i-Alamgiri, Vol. 2, p. 175 ; Fatawa-i-Kazi 
Khan, Vol. 1, p. 200. 

Zaidn-nil-Ambaui, Vol. 1, p. 454. 

Art. 829. A wife whose maintenance has not been 
fixed by the judge or by her husband, forfeits her 
right to maintenance, if she does not lay claim to it 
during the period ofher/cWai,’ or within one month of 
its expiry. 

Notes. 

Fatawa-i-Kazi Khan, Vol. 1, p. 201. 

Baillie, Bk. 6, Chap. ], p. 452; Zaidu-nil-Ambani, Vol. 1, 
p. 455. 

Art. 880. Where the wife is in Iddat^ the main- 
tenance, if fixed by an order of the judge or by mutual 
agreement, is not lost when the period of Iddat expires 
without any claim having been made. 

Notes. 

Radd-ul-Muht5.r, Vol. 2, p. 726. 

Zaidu-nil-Ambani, Vol. 1, p. 456. 

Art. 881. A widow is not entitled to maintenance, 
even though she is pregnant. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 175; Radd-ul-Muh- 
t§.r, Vol. 2, p. 726. 

Baillie, Bk. 6, Chap. 1, p. 452 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 4, Chap. 4, s. 2, p. 145 ; Zaidu-nil-Ambani, Vol. 1, p. 457 ; 
Olavel, Vol. 1, p. .H62. 


iiee Art. 310. 



BOOK IV 


CHILDREN. 

(Arts. 882—484.) 


CHAPTER I. 

PATERNITY AND FILIATION. 

(Arts. 382—364.) 

SECTION I. — CHILDREN BORN OF A VALID MARRIAGE. 

(Arts. 832—340.) 

Art. 832. The shortest period of gestation recog- 
nised by law is six months, the longest is two years and 
the usual period is nine months. 

Notes. 

Sharh-i-Vikaya, Vol. 2, p. 152. 

Baillie, Bk. 5, Chap. 1, pp. 390, 393 ; Zaidu-nil-Ambani, 
Vol. 2, p. 3 ; Clavel, Vol. 1, p. 272. 

See Sale’s Koran, (Jhap. XXXI, p. 336, and Chap. XLVl, 
p. 408 ; Section 112 of the Indian Evidence Act (I of 1872). 

« 

Art. 888. When a child is born six full months at 
least after the celebration of a valid marriage, the 
paternity is established from the husband, but the 
paternity of a child, born within six months of the 
celebration of the marriage, is only established from the 
husband when he formally acknowledges the child. 


Recocniaeti 
period of 
gestation. 


Child born 
six full 
months from 
the date of a 
valid mar- 
riage. 
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Notes. 

Sharh-i-Vikaya, VoL 2, pp. 143, 150, 151. 

Baillie, Bk. 5, Chap. 1, pp. 390, 391 ; Hamilton’s Hedayah, 
Vol, 1, Bk. 4, Chap, 13, p. 137 ; Zaidu-nil-Ambani, Vol. 2, p. 4. 
See Notes to Art. 350. 


Where hus- 
band denies 
legitimacy 
of a child 
born after 
six full 
months from 
date of mar- 
riage. 


Art. 384. Should the husband deny the legitimacy 
of the child which his wife bears after six full months of 
marriage, the child is not to be held illegitimate, unless 
such denial is made under the conditions laid down in the 
following Articles, and until the husband and wife have 
appeared before a judge and have taken the oath against 
each other, upon which the judge has made an order for 
their separation. 


Notes. 

Sharh-i-Vikaya, Vol. 2, pp. 143, 150. 

Baillie, Bk. 3, Chap. 10, pp. 334, 336 ; Zaidu-nil-Ambani, 
Vol. % f). 5. 

See the Indian Oaths Act (X of 1873). 


Conditions 
necessary for 
husband and 
wife to 
demand 
oath of liani 


Art. 335. To enable both husband and wife to 
demand the oath of lian or imprecation, the following 
conditions are necessary ; — 

The marriage must have been validly contracted 
and must still subsist, or if it is dissolved, the dissolu- 


tion must have taken place under a revocable form* and 
the wife’s period of Iddaf must not have expired. The 
husband and wife must both be capable of actually 
giving testimony before a judge, that is to say, they 
must both be Muslims, of sound mind, adult, not dumb, 
and must not have been fined or have suffered corporal 
punishment for a penal offence ; lastly, it is necessary 
that the wife hitherto has borne a virtuous character. 


• See Art. 217. 


• See Art. 310. 
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If, while fulfilling these conditions, both husband 
and wife comply with the formalities necessary for the 
oath the judge will immediately pronounce their separa- 
tion, declare the child illegitimate and order it to be 
left in the mother’s custody. 

If the married parties refuse to take the oath, or 
if both or one of them should be incapable of taking it, 
the paternity of the child shall in all cases be established 
from the husband. Where the husband retracts before 
or after taking the oath or before judicial separation 
takes place, he is liable to a fine or imprisonment, and 
the judge will declare the child legitimate. 

Notes. 

Umdat-ul-Riayah, p. 126 ; Fatawa-i-Alamgiri, 

Vol. 2, pp. 151, 152, 153; Sharh-i-Vikaya, Vol. 2, 
p. 126 ; Hidaya, Vol. 2, p. 399 ; Radd-ul-Muhtdr, 

Vol. 2, pp. 637, 640. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, (!hap. 10, pp. 123-125 ; 
Zaidu-nil-Ambani, Vol. 2, p. 8. 

Art. 330. A husband, in accordance with the Where 
custom of the locality, can only disown a child, either dil,o^n*a *** 
on the day of his birth, or at the time of purchasing ®*"**^- 
the articles necessary in view of its birth, or during 
the period of rejoicing. On the other hand if the hus- 
band is absent, he must disown the child immediately he 
is informed of its birtli. . 


Notes 

Radd-ul-MuhtS.r, Vol. 2, p. 641. 

Baillie, Bk. 3, Chap. 10, pp. 389, 340 ; Hamilton’s Hedajab, 
Vol. 1, Bk. 4, Chap. 10, p. 126 ; Zaidu-nil-Ambani, Vol. 2, p. 5 ; 
Clavel, Vol. 1, p. 274. 
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Art. 887. In the following cases, a child is not 
declared illegitimate, even though the husband and wife 
have complied with the formalities necessary for the 
oath of imprecation, and the judge has pronounced their 
separation : — 

1. When the child is disowned after expiry of the 
prescribed periods. 

2. When the child is disowned after having been 
formally or tacitly acknowledged by the husband. 

3 When the child dies before the decree of 
separation, whether it is disowned before or after its 
death, or before or after the oath has been taken. 

When, after judicial separation and declaration of 
child’s illegitimacy, the wife bears another child con- 
ceived at the same time. In this case the paternity of 
both the twins is established from the husband, and the 
declaration of illegitimacy is cancelled. 

5. When the child is disowned after a judicial 
decree establishing its paternity. 

6. When either husband or wife should die, after 
the child is disowned but before the decree of separation. 

Notes. 

Rjidd-ul-Muhtar, Vol. 2, p, 640. 

Baillie, Bk. 8, Ohap. 10, pp. 340 ; 342 ; Zaidu-iiil-Ainbani, 
Vol. 2, p. 6 ; Clavel, Vol. 1, p. 275 . 

Art. 888. A child declared illegitimate by the 
judge is excluded from all right of inheritance, and 
forfeits its right to maintenance. 

Notes. 

Radd-ul-MuhUr, Vol. 2, pp. 642, 643. 

Baillie, Bk. 3, Chap. 10, p. 342 ; Zaidu>nil-Ambani, Vol. 2, 

p. 10. 

See Section 488 of the Code of Criminal Procedure (Act V 
of 1898). 
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Art. 389. Where a father acknowledges the child 
of his dead and disowned son, such acknowledgment is 
valid, and the father, though liable to a judicial penalty, 
can inherit from his son. 

The acknowledgment of the child of a dead and 
disowned daughter, is not valid, and the father cannot 
inherit from the daughter. 

Notes. 

Bahrr-ul-Rayek, Vo). 4, p. 180. 

Zaidu-nil-Ambani, Vot. 2, p. 12. 

Art. 840. Separation consequent upon a reciprocal 
oath of lian, constitutes an irrevocable repudiation.* 

The marriage is deemed to exist until the judge 
has pronounced the separation of the married parties, 
and should one die before the order is pronounced, the 
other, if capable, would inherit from the deceased : but 
the husband who has demanded the oath of lian is 
forbidden to have any communication or dealings with 
his wife. 

So long as they remain capable of giving testimony 
before a judge, the husband and wife whose marriage 
has been dissolved by a reciprocal oath cannot marry 
each other again. If both, or either of them, should 
lose the capacity to give such testimony, their union 
would be lawful whether it takes place during or after 
the period of the wife’s Iddat. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, pp. 130, 131 ; Radd-ul- 
Muht&r, Vol. 2, pp. 639, 640 ; Hidaya, Vol. 2, p. 379. 

Baillie, Bk. 3 , Ohap. 10, pp. 335, 337, 342 ; Zaidu-nil- 
Ambani, Vol, 2, p. 12 ; Clavel, Vol. 1, 240. 
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* fiee Art. 2S9. 
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SECTION. 11. — CHILDREN BORN OF A VOID MARRIAGE. 


(Arts. 841-843.) 


Paternity of 
a child born 
before 
parties are 
separated in 
a marriage 
radically 
void 


Art. 841. When a wife, whose marriage is radically 
void, bears a child before voluntary or judicial separation, 
and at a date full six months after marriage, counting 
from the consummation and not from its celebration, 
paternity is established from the husband, even without 


his formal acknowledgment and without his being able 
to disown the child. 


Where the child is born after judicial or voluntary 
separation, paternity cannot be established from the 
husband, unless it is born within the period of two full 
years from the annulment of the marriage. 


Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 381, 676. 

Baillie, Bk. 3, Chap. 10, p 340 ; Hamilton’s Hedayah, Vol. 
1, Bk. 4, Chap. 13, p. 136 ; Zaidu-nil-Ambani, Vol. 2, p. 14. 

See Section 112 of the Indian Evidence Act (I of 1872). 


Paternity of Art. 842. Where a child, born after cohabitation 
of cohabita- by mistake, arising either in respect of the wife’s lawful- 
mistake. ness, or by reason of a defect in the marriage contract, is 
ticknowledged, it is legitimate. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p 172 ; Umdat-ul-Riaya, 
Vol. 2, p. 145 ; Radd-ul-Muht5,r, Vol. 2, p. 677. 

Zaidn-nil-Ambani, Vol. 2, p. 15. 

^ pregnant by illicit 

of a seduced intercourse is married by her seducer, the paternity 
woman. child, if born at least sixi full months from the 
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date of the marriage,* is established from the husband, 
who cannot disown it. 

If the child is born within the above mentioned 
period, the paternity is not established from the husband 
unless he acknowledges the child, without declaring 
it to be illegitimate. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 165. 

Zaidn-nil-Ambani, Vol. 2, p. 17. 

SECTION III. — CHILDREN BORN TO REPUDIATED WIVES, 

OR TO WIDOWS. 

(Arts. 344—847.) 

Art. 844 . When an adult wife repudiated under a 
revocable forip* bears a child before having announced 
the termination of her Iddat,^ the paternity of the 
child is established from the husband. Where the 
marriage was dissolved under an irrevocable form of 
repudiation,^ imperfect or perfect, and the wife, without 
having announced the termination of her Iddat, bears 
a child, paternity is established from the husband, 
without his acknowledgment being necessary and with- 
out his being able to disown the child. 

Notes. 

Radd-ul-Muht5,r, Vol. 2, pp. 676, 677, 678. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 13, pp. 134, 135 ; 
Zaidu-nil-Ambani, Vol. 2, p. 18. 

Art. 846 . Where a widow, or a wife repudiated 
under any form of repudiation® whatever, has announced 
the termination of Iddaf, and the announcement in each 


Paternity oi 
a child born 
of a woman 
observing 
Iddat conse- 
quent upon 
a revocable 
repudiation. 


Paternity of 
a child l^rn 
of a widow 
observing 
Iddat or a 
repudiated 
wife. 


* See Art. 3^. 

• See Art, 227. 


• See Art. 310. 

* See Art. 239. 


• See Art. 217. 
« See Art. 310. 
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instance, is justified by the time elapsed since the dis- 
solution of the marriage, the paternity of a child born 
by either woman, is established, provided that the child 
is born within six full months of the said announce- 
ment, or within two years of the dissolution of the 
marriage. 

Should, however, the birth take place within six 
months of the announcement, but at the end. of, or after, 
two years from the dissolution of the marriage, the 
paternity cannot be established either from the 
deceased or the repudiating husband. 

Notes. 

Radd-ul Muhtar, VoL 2, pp. 678, 679. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Obap. 13, p. 136 ; Zaidii- 
nil-Ambani, Vol. 2, p. 20. 

See Section 112 of the Indian Edidence Act (I of 1872). 


Case of 
young wife 
not subject 
to menstrua- 
tion who be- 
comes preg- 
mant during 
Iddat. 


Art. 84 ® Where a young wife, before being subject 
to menstruation, is repudiated after consummation of the 
marriage and, not having declared herself to be pregnant 
at the time of repudiation or announced that her Iddat'^ 
has terminated, bears a child within a period of nine full 
months from the day of her repudiation*, the child is held 
to be legitimate ; but this is not so if the child is born 
at the end of, or after, nine full months. 


Where, however, she has announced the termina- 
tion of her Iddat, and bears a child within six full 
months of the said announcement and within nine 
months of her repudiation, the paternity of the child 
is established from the husband, but this is not so 
when the child is born at the end of, or after, six full 
months from the said announcement. 


> See Art. m 


• See Art. 217. 
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And where before menstruation, she claims to be 
pregnant at the time of repudiation and bears a child, 
paternity shall be established from the husband if the 
child is born within two years of the dissolution of 
marriage under an irrevocable form,* or within the 
twenty-seven months of its dissolution under a revoc- 
able form.* 


Notes. 

Radd-ul-Muht^r, Vol. 2, pp. 677, 678. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Ohap. 13, p. 135 ; 
Zaidn-nil-Ambani, Vol. 2, p. 21. 


Art. 847. Where, before menstruating the young 
wife is left a widow and not having declared herself 
pregnant at her husband’s death, bears a child before 
having announced the termination of her Iddat, the 
paternity is established from the deceased husband, 
provided the child is born within a period of ten months 
and ten days from the husband’s death, but this is not 
so if the child is born at the end of, or after, that 
period. 

If, however she claims at her husband’s death to be 
pregnant, the paternity of the child she bears is 
established from the deceased husband, provided the 
child is born within the period laid down in the preced- 
ing Article. 


Notes. 

Radd-ul-MuhtS,r, Vol. 2, p. 678 ; Fatawa-i-Alam- 
giri, Vol. 2, pp. 163, 164. 

Zaidu-nil-Ambani, Vol. 2, p. 21. 

See Section 112 of the Indian Evidence Act (I of 1872). 


* See Art. 239. 


* See Arte 227. 
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bears a child 
within ten 
months and 
ten days 
of her 
husband’s 
death. 



Where a 
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When a 
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SECTION IV. — PHOOF OF BIRTH, ACKNOWLEDGMENT OF 
PATEBNITT, FILIATION, AND FRATERNITY. 

(Arts. 848—855.) 

Art. 848 When, during the subsistence of the 
marriage, a married woman claims to have given 
birth to a child, whose birth or identity is denied 
by the husband, the testimony of a trustworthy 
Muslim midwife is sufficient to establish its birth and 
identity. 


Notes. 

Hedaya, Vol. 2, p. 412 ; Bahrr-ul-Rayek, Vol. 4, 
pp. 175, 176. 

Baillie, Bk. 5, Chap. 1, p. 389 ; Chap. 2, p, 407 ; Hamilton’s 
Hedayah, Vol. 3, Bk. 24, Chap. 5, p. 426; Zaidu-nil-Ainbani, 
Vol. 2, p. 24 ; Clavel, Vol. 1, p. 284. 

See Section 112 of the Indian Evidence Act (1 of 
1872). f 

Art. 349. While observing Iddat, ^ either conse- 
quent upon her husband’s death or upon a revocable® 
or irrevocable® repudiation, if a woman asserts that site 
bore a child within two years of the dissolution of the 
marriage, and the birth is denied by the husband or his 
heirs, such birth can only be proved by the declar- 
ation of two trustworthy male witnesses or by that 
of one male witness and two female witnesses of good 
reputation, unless the husband or his heirs had previously 
admitted that the woman was pregnant or unless the 
signs of pregnancy were plainly manifest. 

■See Art 810. ‘See Art. 2-27. * See Art 
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Note«. 

Tahtavi, Vol. 2, p. 235 ; Radd-ul-Muht&r, Vol. 2, 
pp. 679, 680. 

Baillie, Bk. 5, Chap. 2, p. 407 ; Hamilton’s Hedayah, Vol. 3, 

Bk. 24, rhap. 5, p. 426 ; Zaidn-nil-Ambani, Vol. 2, p, 25 ; Clavel, 

Vol. 1, p. 284. 

Art. 350. When a man acknowledges as his son, Where a 
a child of unknown parentage, and the dilference knowtedge* 
between their ages renders the relationship possible, * 

the man’s declaration is by itself sufficient to establish unknown 

. parentage. 

the paternity, whether or not the child gives its formal 
consent having reached the age of reason,* or whether 
the acknowledging ■ party makes the declaration while 
in a state of good health, or during his last illness. 

Such acknowledgment produces the same effects as 
does lawful paternity, and entitles the child so acknow- 
ledged to maintenance and to paternal care, and gives 
it the right to a share with the other heirs in the 
estate of the person who acknowledges it, and in that 
of the latter’s father, even though the latter and the 
other heirs do not acknowledge the child’s filiation. 

If, after acknowledging a child, the man dies and 
the child’s mother claims to have been his wife and that 
the child was born of their marriage, she is entitled to 
her lawful share in the estate of the deceased, provided 
always that its maternity is established and that the 
woman is a Muslim. 

But if the heirs do not acknowledge her as their 
father’s wife, or if they dispute the fact of her being 
a Muslim, she cannot inherit unless she can establish 
her claim by trustworthy evidence. 


•8eeArt.56S. 
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The same rule will apply if either the maternity of 
the child or the woman’s faith is Unknown, even though 
the heirs offer no opposition. 

Notes. 

Bahrr-ul-Rayek, Vol. 7, p. 278 ; Radd-ul-Muhtar, 
Vol. 4, pp. 151, 512. 

Baillie, Bk. 5, Chap. 2, pp. 405, 408, 409, 410 ; Hamilton’s 
Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 439 ; Zaidu-nil-Ambani,. 
Vol. 2, p. 27 ; Clavel, Vol. 1, p. 283. 

Where a Mahomedan cohabited with a woman as man and 
wife, and recognised a girl as his, according to Mahomedan law, 
such child is entitled to inheritance, provided her parentage be 
not commonly imputed to another — Khairat Alt v. Zahuran^ 5 Sel. 
Rep., S. D. A., 19(1830). 

Where there is a clear and open declaration of paternity, 
the 071US of showing that marriage was impossible is on the other 
side. An acknowledgment of paternity will itself raise the 
presumption of marriage between the person who makes it and 
the mother of the child — Jiooi Begum v. Walagowhiir Shaky 
3 W. R., 187 (1865). 

Mahomedan law is scrupulous in bastardizing the issue of 
any connection, in which it can be shewn by presumption that 
there has been cohabitation and acknowledgment of paternity — 
Roshuu Jahan v. Syed Enaet Hossein^ 5 W. R., 4 (1866). 

The presumption of legitimacy from marriage follows the 
bed, and whilst the marriage lasts, the child of the woman is 
taken to be the husband’s child ; but this presumption follows the 
bed, and is not antedated by relation. An antenuptial child is 
illegitimate. A child born out of wedlock is illegitimate ; if 
acknowledged he acquires the status of legitimacy under Maho- 
medan law. Where, therefore, a child really illegitimate by birth 
becomes legitimated, it is by force of acknowledgment, express 
or implied, directly proved or presumed — Ashrufood Dovolah 
V. Hyder Bossein, 11 M. I. A., 94 (1866). 

The acknowledgment of a Mahomedan child confers on it 
the status of a legitimate son, and on its mother to whom the 
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declaration also extends that of a lawful wife — Wise v. Sunda* 
loonissa, 7 W, R,, 13, P. C. (1867). 

According to Mabomedan law the acknowledgment of the 
father renders the son or daughter a legitimate child and an heir, 
unless it is impossible for the son or daughter to have been so-*^ 
Oomda Beebee v. Syud Shah Jonahs 5 W. R., 132, per Peacock, 
C. J. (1866). 

Where a Mahomedaii acknowledges a person to be his 
daughter, he must be taken to mean his legitimate daughter 
unless the contrary appears — Fuzeelun Beebee v. Omdah Bebee, 

10 W. R., 469 (1868). 

An acknowledgment of a child is valid, when the 

age of the parties admits of the party acknowledged being born 
of the acknowledger ; secondly^ when the descent of the 
acknowledged has not been established from another; and thirdly^ 
when the acknowledged, supposing it able to give an account 
of itself, confirms the acknowledger in his acknowledgment. 
A child, therefore, born out of wedlock, if acknowledged, 
acquires the status of legitimacy — Nnjeeb^oonissa v. Zumeerun^ 

11 W. R., 426, per Kemp, J. (1869). 

An acknowledgment by a Mahomedan father renders a son 
or daughter a legitimate child and heir — Wuheedun v. Wusee 
Hossein, 15 W. R., 403 (1871). 

The legitimacy or legitimation of a child of Mahomedan 
parents may properly be presumed or inferred from circumstances, 
without proof either of marriage between the parents or of any 
formal act of legitimation — M, Ismal Khan v. Fidayat-un-Nissa^ 
1. L. R., 3 All, 723 (1881). 

Where a Mahomedan lived and cohabited with a woman, and 
a son was born in his house, who was acknowledged and recog- 
nised by him as his son, held, that such acknowledgment gave 
the son the status of an heir capable of inheriting as being of 
legitimate birth — M. Azmat Ali Khan v. Italli Begum^ I. L. R., 
8 Cal. 422 ; L. R., 9 L A., 8 (1881). 

The acknowledgment and recognition of children by a Maho- 
medanas his sons gives them the status of sons capableof inheriting 
as legitimate sons — Sadakat Hossein v. Mahomed Yusufs I. L. R.^ 10 
Cal, 663 ; L. R., 11 T. A., 31 (1883) ; Muhammad Allahadad v. 
Muhammad Ismail^ 1. I. R., 8 All., 2'64:^per Petheram, C* J. (1886). 
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According to Mabomedan law a child really illegitimate by 
birtb, becomes legitimated by force of an acknowledgment^ 
expressed or implied, directly proved or presumed — Abdul JRazak 
V, A pa Mahomed Jaffav Bindanim^ I. L. R., 21 Cal., 666 ; L. R-r 
21 LA., 56 (1893). 

See Jesivunt Sing v. Jet Sinp^ 3 M. 1. A., 245 (1844) 
Mahomed Reza v. Inait Razza^ S. D. A., Dec. Beng. 18 (1848) v 
Waliullah v. Miran Sahib^ 2 Bom. H. O. R., 285, per Couch, C. J. 
(1864) ; Mahtala Bibee v. Haleemoozooman^ 10 C. L. R., 293 
(1881) ; Dhan Bibi v. Lalon Bibi^ I. L. R., 27 Cal., 801 (1900). 

Where there is no evidence of treatment tantamount to 
acknowledgment of children, it is impossible to distinguish the 
cohabitation from a cohabitation between a man and his 
cohOubine — Masit-un-nissa v. Pathani^ I. L. R., 26 All., 295 
(1904). 

The doctrine of acknowledgment is not applicable to a case 
in which the paternity of a child is known, and it cannot be called 
in to legitimatize a child which is illegitimate by reason of the 
unlawfulness of the marriage of its parents — Azizunnissa Khatoon 

V. Karimunissa Khatoon^ I. L. R., 23 Cal., 130 (1895). 

See Liaqat Alt v. Karimunnissa^ I. L. R., 15 All., 396, 
(1893) ; Dhan Bibi v. Lalon Bibi^ I. L. R,, 27 Cal., 
801 (1900), 

Unless there is an absolute bar or impediment to a valid 
marriage, acknowledgment has the effect of legitimation where 
either the effect of the marriage or its exact time with reference to 
the legitimacy of the child’s birth, is a matter of uncertainty. 
There can be no doubt that the doctrine of acknowledgment 
is an integral portion of Mahomedan family law, and the 
conditions under which it will take effect must be determined 
with reference to Mahomedan jurisprudence, rather than the 
Evidence Act — Fazilatunniesa v. Kamarunnissa, 9 C. W. N. 352 
(1904). 

See Nujmooddeen v. Zuhooran^ 10 W. R., 45 (1868) ; Ashruf 
Ali V. Ashad Ali, 16 W. R. 260 (1871) ; Nabokant Roy v. Maha^ 
tala Bthee^ 20 \V . R, 164 (1873) ^ Butoolun v. Koolsom^ 25 

W. R. 444 (1876). 

See section 50 of the Indian Evidence Act (I of 1872) ; 
Notes to Art. 148. 
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Art. 851. Where a woman who is neither married Where & 
nor observing Iddat^, acknowledges as son, a child of kiiowkd|es ■ 
unknown parentage whose age renders such relationship unknown 
possible, her acknowledgment shall l)e recognised in so P**^"***®- 
far as she is personally concerned, whether or not the 
child gives its formal consent to the acknowledgment on 
reaching the age of reason.* 

This acknowledgment entitles the mother and the 
child so acknowledged to inherit from each other provid- 
ed they have no other heirs. 

Notes. 

Radd-ul-Muht4r, Vol. 4, p. 512. 

BailHe, Bk. 5, Chap. 2, p. 407 ; Zaidu-nil-Amhani, Vol. 2, 
p. 28, Clave], Vol. 1, p. 284. 


Art. 352. Where a child, of either sex, and of Where 
unknown parentage, acknowledges a man as father or a either eex 
woman as mother, and if the difference in the respective es a”matr m 
ages renders the relationship possible, the child’s ^'‘‘herora 
declaration, supported by the formal assent of the party i«'>ther. 
acknowledged, is sufficient to establish the paternity or 
maternity as the case may be. Such an acknowledg- 
ment renders the child liable for the performance of all 
the duties due towards a father or a mother, and makes 
it binding upon either of the latter as the case may be, 
to provide for the child’s maintenance, to watch over 
its education, and to fulfH the other duties incumbent 
on parents. 

On the death of either parent or child, the survivor 
is entitled to his or her share in the estate of the 
deceased. 


• See Art. .310. 


• See 4rt. 665. 
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Notes. 

Durrul-Mukhtir, Vol. 8, p. 87. 

Baillie, Bk. 5, Chap. 2, p. 405 ; Hamilton’s Hedayah, Vol. 3, 
Bk. 25, Chap. 3, p. 439 ; Zaidu-nil-Ambani, Vol. 2, p. 80. 

Where a Art. 868. The acknowledgment of a man, whose 

Saowtedgee parentage is unknown, as brother, is only binding on the 
a8*broth™r" acknowledging party and does not affect the latter’s 
brothers or other co-heirs. 

Notes. 

Hidaya, Vol. 3, pp. 228, 229 ; Radd-ul-Muht&r, 
Vol. 4, pp. 512, 513. 

Baillie, Bk. 5, Chap. 2, p. 406 ; Hamilton’s Hedayah, Vol. 3, 
Bk. 25, Chap. 8, p. 440 ; Zaidu-nil-Ambani, Vol. 2, p. 30 ; 
Clavel, Vol. 1. p. 225. 

See Shahebzadi Begum v. Himmut Bahadur, 4 B. L. R., A.O., 
103 (1869) ; 13 B. L. R., 182, P. C. (1873). 


A child of 
known 
parentage 
cannot be 
validly ac- 


Art. 864. A child of known parentage cannot be 
validly acknowledged. Such an acknowledgment does 
not entail the oblgation of paying costs of Hazanah}, 


knowiedged. nor does it create prohibition of marriage, nor on the 


death of one party does the survivor inherit from the 


deceased. 


Notes. 

Hidaya, Vol. 3, p. 227. 


Zaidu-nil-Ambani, Vol. 2, p. 32 ; Clavel, Vol. 1, pp. 286, 288. 
See Sale’s Korun, Chap. XXXIII, p. 341. 


Art. 866. Paternity, filiation, fraternity and all 
establish other relationship can be established by the testimony of 
relationship. trustworthy male witnesses, or by that of one male 
and two female witnesses. 


^ Or custody of the child, See Art. 380. 



FOUNDLINGS. 201 

Notes. 

Zaida-nil-Ambani, Vol. 2, p. 83. 

See Sections 50, 51 of the Indian Evidence Act (I of 1872). 

SECTION V. FOUNDLINGS (LAKEET). 

(Arts. 366—564.) 

Art. 856. An abandoned child whether illegiti- a foundling 

mate or not, deserves the compassion of its fellow ^vered** 

creatures, and whosoever finds such a child and leaves 

^ taken care 

it to its fate or, after receiving and sheltering it, 
subsequently abandons it, fails in his duty. 

Notes. 

Radd-ul-Muhtar, Vol. 3, pp. 341, 342. 

Hamilton’s Hedayah, Vol. 2, Bk. 10, p. 206 ; Zaidu-nil- 
Ambani, Vol 2, p. 3.5. 

Art. 367. Every foundling is held to be a Mus- 
lim even when found by a person who is a non- 
Muslim, unless it is discovered in a quarter exclusively Muslim 

. . ‘ •' except when 

inhabited by Jews or Christians. found in a 

Christian or 

Notes. Jewish 

quarter. 

Radd-ul-Muhtar, Vol. 3, pp. 342, 345. 

Hamilton’s Hedayah, Vol. 2, Bk. 10, pp. 206, 237 ; Zaidu-nil- 
Ambani, Vol. 2, p. 36. 

Art. 858. Without lawful reasons, no one, not even Rights of 
a judge, is entitled to remove a foundling from the person 
who finds and shelters it. 

Where two persons of different religious persuasion 
discover a foundling, preference shall be given to the 
Muslim. If neither are Muslims and if both claim 
the child and are of a similar condition in life, the 
judge will decide to whom the child shall be entrusted. 


Every 

founaling is 
held to be a 
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NotM. 

Radd-ul-Muht4r, Vol. 3, p. 343. 

Hiiinilton’s Hedayah, Vol. 2, Bk. 10, p. 206 ; Zaido-nil- 
Ambani, Vol. 2, p. 37. 


Properfy on 
the found- 
IteK.is the 
cniTd’s own. 


Art. 850. Property found on the child is the child’s 
own. The person sheltering the child, if so authorized, 
may use a portion of such property for its mainte- 
nance ; any sum he himself pays cannot be recovered 
without an order from the judge. 


Notes. 

Radd-ul-Muht^r, Vol. 2, p. 345 ; Fatawa-i-Kazi 
Khan, Vol, 4, p. 359. 

Hamilton’s fledayah, Vol. 2, Bk. 10, pp. 206, 207 ; Zaidu-nil- 
Ambani, Vol. 2, p. 37. 


ikie^of *a'' person sheltering a foundling must 

person shei- educate it and have it taught a suitable trade or 

foundling, profession. Such person is justified in making the child 

accompany him wherever he goes, and in receiving gifts 
and remunerations made in the child’s favour. 

Notes. 

Radd-ul-Muht5,r, Vol. 3, p. 345 ; Hedaya, Vol. 2, 
p. 593. 

Hamilton’s Hedayab, Vol. 2, Bk. 10, p. 208 ; Zaidn-nil- 
Ambani, Vol. 2, p. 38. 

mmt oTa*** Art. 861 . Where a foundling is acknowledged while 
foundling alive, a mere declaration is sufficient to establish 

living. paternity, even when it is made by a Christian or Jew. 

Notes. 

Radd-ul-MuhtS,r, Vol. 3, pp. 343, 344, 345, 

Hamilton’s Hedayuh, Vol. 2, Bk. 10, pp. 206, 207 ; Zaidu- 
nil>Ambani, Vol. 2, p. 39 ; Olavel, Vol. 1, p. 291. 
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Art. 862 . Where two persons, neither of whom where two 
originally received and sheltered the child, acknowledge 
paternity in respect of a foundling, failing proof to the 
contrary, the prior claim will be admitted. 

Where the two claims are made simultaneously, the 
claimant who can indicate some distinguishing mark on 
the child’s body, shall have preference, in default of 
stronger proof by the other party. 

Notes. 

Radd-ul-MuhtS,r, Vol. 3, pp. 343, 344. 

HamiUon’s Hedayah,Vol. 2, Bk. 10, p. 207 ; Zaidn-nil-Ambani, 

Vol. 2, p. 40. 

Art. 868. Where a foundling is acknowledged as Where a 
her son by a married woman, the maternity can only be woman ac- 
established by -the husband giving his formal assent to » 
her acknowledgment, or by the woman proving that the 
child was the issue of her union with the husband. If 
necessary she can establish the child’s identity by the 
deposition of a midw'ife. 

Where a woman is not married, the declaration of 
two men, or that of one man and two women, is necessary 
to establish her claim to the maternity of a foundling. 

Notes. 

Radd-ul-Muhtsir, Vol. 3, pp. 343, 344. 

Zaidu-nil-Ambnni, Vol. 2, p. 41. 


Art. 864. Where the foundling is destitute and 
acknowledged by nobody, and where the person who 
discovers the child will not be burdened with its mainte- 
nance and education, and on proof that when it was found 
nothing was known of its parents, the State’ becomes 
responsible for its maintenance and education. 


Where a 
foundling is 
destitute 
and acknow- 
ledged by 
nofi)d^, res- 
ponsibility 
for its main- 
tenance falls 
on the State. 


• BaU-%dm(U or public treasury. 
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Father must 
educati; his 
children 
with due 
regard to 
his condi- 
tion in life. 


Oases where 
a mother is 
bound to 
suckle her 
child herself. 


Notes. 

Radd-ul-MulitS,r, Vol. 3, p. 342. 

Hamilton’s Hedayah, Vol. 2, Bk. 10, p. 206; Zaidn-niUAmbani, 
Vol. 2, p. 43. 


CHAPTER Jl. 

THE DUTIES OF PAKENTS TOWARDS THEIR CHILDREN. 

(Arts. 366—407.) 

Art. 805. It is the duty of every father to attend 
to the education of his child, and in accordance with his 
own condition in life and the child’s aptitude, to see that 
it is taught a trade or profession. He must protect his 
child’s interests, and where it has no means of its 
own, he is bound to maintain the child, if a boy, until 
he can earn his own living, if a girl, until she is married. 

The mother, on her part, must see that her child is 
properly cared for, and in certain cases must herself 
suckle the child. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 180 ; Radd-ul-Muhtar, 
Vol. 2, p. 732. 

Zaidu-nil-Ambani, Vol. 2, p. 43. 

SECTION I. — SUCKLING (rAZAAT) 

(Arts. 366—874.) 

Art. 866. A mother is bound to suckle her child 
in three cases : — 

1. When neither the father nor the child can 
afford to pay for a wet-nurse, and no one can be found to 
suckle the child gratuitously. 

2. When no other nurse than the mother is 
obtainable. 
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3. When the child refuses to take the breast of 
any other woman. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 732. 

Baillie, Bk. 6, Chap. 2, p. 455 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 4, p. 146 ; Zaidii-nil-Ambani, Vol. 2, p. 45. 

Art. 307. Where a mother refuses to suckle a 
child and there is no obligation on her part to do so, the 
father must procure a wet-nurse who will suckle the 
child at its mother’s residence. 

Notes. 

Radd-ul-Muht^r, Vol. 2, p. 732. 

Baillie, Bk. 6, Chap. 2, p. 455 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 4, p. 146 ; Znidu-nil-Ambani, Vol 2, p. 46. 

Art. 308. A mother who suckles her own child 
during the subsistence of her marriage with the child’s 
father or during the period of Iddat' consequent upon a 
revocable repudiation,^ is not entitled to remuneration 
for so doing. Should, however, a husband engage his 
wife to suckle his child by another bed, she would be 
entitled to remuneration. 


Notes. 

Radd-ul- Muhtar, Vol. 2, p. 733. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15, s. 4, p. 146 ; 
Zaidu-nil- Ambani, Vol. 2, p. ^|6. 

Art. 309. A wife, who is irrevocably repudiated 
and who suckles her own child, during the period of 
Iddat^ consequent upon such repudiation* by the child’s 
father, is entitled to remuneration. 


Case ill 
which father 
is bound to 
provide a 
wet-nurse. 


Where a 
mother is 
entitled to 
remunera- 
tion for 
suckling 
child. 


Suckling 

during 

Iddai. 


Seo Art. 310. 


• See Art. 227. 


• See Art. 2:19. 
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NotM 

Fatawa-i-Alamgiri, Vol. 2, p. 177. 

Hamilton’s Hedayah, *VoL 1, Bk. 4, Chap. 15, s. 4, p. 146 ; 
Zaidu-riil-Ambani, Vol. 2, p. 36. 

See Sale’s Koran, Chap. LXV, p. 55. 

Suckling 370 . When the period of Iddat has expired, 

after expiry t i i i i . 

of Iddau the repudiated mother, unless she demands higher remu- 
neration, is entitled to preference over a strange nurse. 

When such nurse consents to suckle the child 
gratuitously or for a .salary lower than is customary, while 
the mother claims the full amount usually paid in such 
cases, the child will be confided to the strange nurse who 
must suckle it at its mother’s residence. 

Notes. 

Tahtavi, Vol. 2, p. 276 ; Radd-ul-Muht^r, Vol. 2, 
pp. 689, 733. 

Baillie, Bk. 6, Ohap. 2, p. 456 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 4, Chap. 15, s. 4, p. 146 ; Zaidu-nil-Ainbani, Vol. 2, p. 47. 


Where Art. 871. When a mother who is under no obli- 

^^aged to g^'tion to suckle her child,' is engaged to do so, she 
ch?W* entitled to remuneration, even though she has made no 

actual contract to that effect with the child’s father for 
a period extending to two years. 

Notes 

Radd-ul-Muhtdr, Vol. 2, p. 734. 

Zaidu-nil-Ambani, Vol. 2, p. 48. 

See Sale’s Koran, Chap. II, pp. 27, 28. 


SVhere re- 
nuiiaration 
or suck- 
ing is com- 
lounded 
or. 


Art. 372. Where remuneration for suckling is com- 
pounded for, it is equivsdent to a contract for hire. 

Where a mother compounds for the suckling of the 
child by accepting a certain sum of money, such 


• See Art. 286. 
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transaction is void if entered into during the subsistence of 
the marriage or during the period of IddcU', consequent 
upon a revocable repudiation’ ; if entered into during, or 
subsequent to, Iddat consequent upon an irrevocable 
repudiation’, perfect or imperfect, the transaction is valid, 
and both the contracting parties must abide by their 
stipulation. 

Notes 

Radd-ul-Muhtar, Vol. 2, p. 734. 

Zaidu-nil-Ainbani, Vol. 2, p. 49 ; Olavel, Vol. 1, }>. 304. 

Art. 378. Remuneration due to the mother for ifemui'era- 
suckling is not lost by the father’s death. It constitutes suckling not 
a debt due to the mother, and in respect of which she father’s 
.stands on an equal footing with the other creditors of 
the estate. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 734. 

Zaidu-nil-Ambaui, Vol. 2, p. 49. 

Art. 374. A hired wet-nurse, upon expiry of her wiiere a 
agreement, can be compelled to renew it if the child ,|„rge may 
refuses the breast of any other nurse. She is not bound }ej‘^^*“renew 
to reside in the house of the child’s mother, unless there be»’ agree- 

ment, 

be an agreement to that enect. 

Notes. 

Radd-ul-Muht&r, Vol. 2, p. 732. 

Baillie, Bk. 6, Oh. 2, p. 455 ; Zaidu-nil-Ainbani, Vol. 2, p. .50. 

SECTION II. — FOSTERAGE, AND THE IMPEDIMENTS TO 
MARRIAGE ARISING THEREFROM. 

(Arts. 875—879.) 

Art 876 . Fosterage creates an impediment to mar- 
riage and arises when a child is suckled bv a woman other 

- L. — marriage. 


‘ See Art. 310. 


• See Art. 227. 


• Bee Art. 239. 
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than its mother before it is two years old, even if 
suckling takes place after the child is weaned. 

One drop of milk sucked by a child from the 
breasts of a woman or poured into the child’s mouth, or 
injected into its nostrils, provided the drop is swallowed, 
is sufficient to create an impediment to marriage, even 
if the milk is drawn from the breast of a dead 
woman. 


Notes. 

Tahtavi, Vol. 2, p. 93 ; Radd-ul-Muht4r, Vol. 2, 
pp. 436, 437, 438, 439, 443. 

Hamilton’s Hedayah, Vol. 1, Bk. 3, pp. 67, 70 ; Zaidu-nil- 
Ambani, Vol. 2, p. 51. 

See Sale’s Koran, Chap. II, pp. 27, 28, and Chap. IV, p. 63. 

Effects of Art. 376. Every woman who suckles an infant, boy 

regard”^ *** years’ period fixed for suckling 

prohibition is regarded in the same light as the child’s mother, 
marnage. husband is looked upon as the child’s 

father. 

All the legitimate children, begotten or to be 
begotten by the foster mother and by the foster father, 
shall be regarded as the brothers and sisters of the 
child to whom the woman acts as wet-nurse. 

Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 437, 438, 439, 442, 446; 
Tahtavi, Vol. 2, p. 96 ; Fatawa-i-Alamgiri, Vol. 2, p. 50. 

Hamilton’s Hedayah, Vol. 1, Bk. 3, pp. 68, 69, 70 ; Zaidu- 
nihAmbani, Vol. 2, p. 54. 


Persons Art. 877. Forterage induces the same impediment 

^terage^ to marriage as blood relationship or affinity. Thus a man 
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is forbidden to marry his foster mother, foster grand- 
mother, foster daughter or foster granddaughter, his full 
foster sister or his half foster sister, his foster niece 
either by his paternal or maternal aunt, and the wife of 
his foster son or of his foster father. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 439, 440, 441, 442. 

Hamilton’s Hedayah, Vol. 1, Bk. 3, p. 69 ; Ziiidu-nil-Ambani, 
Vol. 2, p. .56. 


Art. 378. Where a man has two wives, one adult 
with whom he has consummated marriage, and the 
other an infant, and the former suckles the latter, during 
the two years’ period of suckling, both the marriages are 
thereby annulled and a perpetual impediment is created 
to a remarriage with either of the women . 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 444, 445. 

Hamilton’s Hedayah, Vol. 1, Bk. 3, p. 71 ; Zaidu-nil-Ainbani, 
Vol. 2, |). 62. 


Art. 379. Fosterage is proved by the testimony of 
two men, or of one man and two women of known 
integrity. 

As soon as the impedim'ent is proved, the judge will 
dissolve the marriage, and order the separation of the 
married parties. Where the separation takes place before 
consummation of the marriage, the husband is not liable 
for dower, but if the marriage has been consummated, 

the husband pays whichever is the smaller, the stipulated 
or the proper dower. 


Where a 
man had two 
wives and 
one duckleii 
the other 


How foHter- 
age id edta- 
biifihed. 
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A mother in 
entitled to 
the custody’ 
of her 
children. 


During the period of Iddat' the wife is entitled to 
neither lodging nor maintenance. 


Notes. 

Kadd-ul-Muht4r, Vol 2, pp. 447, 448. 

Hainilton’.s Hedayah, Vol. 1, Bk. 3, p. 72 ; Zaidn-nil-Amliani, 
Vol. 2, p. 64. 


SECTION in. HAZANAH OR CUSTODY OF THE CHILD. 

(Arts. 880— 89S ) 

Art. 380 . Every mother, provided she fulfils the 
necessary conditions,* is entitled to the custody of her 
child, of either sex, during the subsistence of the mar- 
riage or after its dissolution, and to bestow upon it such 
attention as its infant years demand. 

Notes. 

Kadd-ul-MuhtS,r, Vol. 2, p. 687. 

Baillio, Bk. 4, Chap. 2, p. 456 ; Hamilton’s Hedayah, Vol. 1. 
Bk. 4, Chap. 15, p. 138 ; Zaidn-nil-Ambani, Vol. 2, p. 65 ; Clavel. 
Vol. 1, p. 317. 

See Sections 8, 24 of the Guardian and Wards Act (VIIl of 
1 890). Section 24 is as follows .- — 

“ A guardian of the person of a ward is charged with the 
custody of the ward and must look to his support, health and 
education, and such other matters as the law to which the ward 
is subject requires.” 

Where a woman was repudiated by her husband, and the 
repudiation was not revoked, held, that according to Mahomedan 
law the custody of the infant daughter should remain with her 
mother until she attained the age of puberty — Hamid AU v. 
Imtiazan, I. L. R., 2 All., 71 (1878). 


» See Art. 382. 


» See Art. 310. 
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It is clear aocordiiig to Mahomedan law, that the mother is 
of all persons best entitled to the custody of infant children. 
She forfeits this right on her marrying a stranger — Beedhm 
Bihee v. FuzlooUak, 20 W. R., 411, per Kemp, J. (1873). 

See Xfohamiuldp Begum v. OimlutoonnJsa, 13 W. R., 4.54 
(1870). 

Art. 881. Unless the father or the guardian is 
apprehensive that the child is likely to be taught some 
other faith than Islam, the mother or any other person 
entrusted with the custody of the child, even though 
a Christian woman or a Jewess, is entitled to retain 
such custody, until the child has attained years of dis- 
cretion in matters of religion. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 69.3. 

ZMidii-iiil-Ambani, Vol. 2, p. 66. 

Art. 382. Ill order to exercise the right of 
custody in respect of a child, a woman whether she is 
the mother or a relation, must be adult, of sound 
mind, trustworthy, virtuous, and in a position to protect 
the child and watch over its education. She must not 
be an apostate, nor must she be married to a stranger, 
unless he be related to the child within the prohibited 
degrees.' 

Notes. 

Radd-ul-Muhtfir, Vol. 2, pp. 687, 696. 

Zaidu-nil-Ambaiii, Vol. 2, p. 66 ; ('lavel, Vol. I, jt. dJi*. 

Art. 388. A woman entrusted with the custody 
of a child, whether she is the child’s mother or a relation, 


Except when 
there ie an 
appreheniion 
of change of 
i-eligion. 


ftcatioriH 
uecessarv 
exercise 
the right of 
custody in 
re«]>eot of a 
HiiM. 


How such 
I i^ht is for- 
feited. 


* See Art. 22. 
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loses her right to such custody if she enters into a 
marriage contract with a man who is not related to 
the child within the prohibited degrees.^ Should she 
forfeit her right to the custody of a child, this right 
passes to one of her female relations possessing the 
necessary qualifications. If no such relation exists, the 
father or the guardian, can claim the custody of the 
child ; but the right thus forfeited is revived upon the 
disappearance of the cause that led to its forfeiture. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 693, 694. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 14, p. 138 ; 
Zaidu-nil-Ambani, Vol. 2, p. 67. 

The mother loses the right of custody of an infant on her 
marrying a stranger — Beedhun Bihee v. Fnzloollalh 20 W. R.,411, 
per Kemp, J. (1873). 

Where a girl, the issue of a Christian marriage, lived under 
her Christian mother’s protection up to the age of fourteen years, 
and her mother became a Mahomedan and married another man, 
she was ordered to be removed from the guardianship of her 
mother, notwithstanding the girl’s wish to remain with her mother, 
and placed under a Christian guardian — Helen Skinner v. Sophia 
Evelina Orde, 10 B. L, R., 125, P. C. (1871). 

Discretionary power of Courts to give or refuse to give to 
the mother the possession of an illegitimate infant discussed — 2 
Str., 271 (1814). 

A divorced Mahomedan mother not shown to be of bad 
character is entitled to the guardianship of her daughter up to the 
age of nine years — Morris Sel, Dec., S. A., Bom., Part II, 29 
(1849). 

A guardian appointed under the will of the putative Maho- 
medan father of an illegitimate child, has no claim to the custody 
of such child against the mother — 5 Dec. N.-W. P., 39 (1850). 


^ Seo Al t. 2*2. 
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A Mahoinedan mother has a preferential right to the custody 
of her married infant daughter over the infant's husband — Wazeer 
Ali V. Kaim All, 5 N. W. P., H. (5. R., 1U6. (1872). 


Art. 384. In default of the mother, the custody 
of the child devolves on the mother’s maternal line in 
preference to her paternal line, the nearer relation 
excluding the more remote. Thus, should the mother 
to whom in the first place the custody of the child was 
entrusted, die or marry a stranger, or should she be 
incompetent to retain custody of the child the right 
pas.ses to her mother, and failing the mothei’ to the 
following relations : — 

The maternal grandmother, the paternal grand- 
mother, full sister, uterine sister, consanguine sister, full 
sister’s daughter, uterine sister’s daughter, full maternal 
aunt, uterine maternal aunt, consanguine maternal aunt 
consanguine sister’s daughter, brother’s daughter, full 
paternal aunt, full paternal uterine aunt, consanguine 
paternal aunt, mother’s matenial aunt, father’s maternal 
aunt, mother’s paternal aunt, father’s aunt. 


Notes. 

Radd-ul- Muhtar, Vol. 2, p. 692. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 14, p. 138 ; Zaidu- 
nil-Ambani, Vol. 2, p. 68 ; Clavel, Vol. 1, p. 318. 


Art. 385. For the custody of children women 
are to be preferred to men. 

Failing, however, the abovementioned female rela- 
tions capable and competent to exercise the right of cus- 
tody of a child, the right passes to the father’s relations 


Person enti- 
tied to 
custody of 
child in 
default of 
mother. 


Women are 
preferred to 
men. 
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following the order of succession. It thus falls in the 
first place to the child’s father, then to its grandfather, 
to its full brother, to its consanguine brother, to its full 
brother’s son, to its consanguine brother’s son, to its 
full uncle, and then to its consanguine uncle. 

Where in the case of the father’s relations there 
are two of the same degree, preference shall be given to 
the elder or to the most virtuous. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 692, 693. 

Hamilton’s Hedayah, Vol. 1, Bk. 4. Ohap. 14, p. 138 ; Zaidu- 
nil-Ambani, Vol. 2, p. 70. 


Where there 
«re no male 
paternal or 
Asab reln- 
tion». 


Art. 386. Failing a male paternal or Aniih' relation, 
or if he be of un.sound mind, profligate or untrust- 
worthy, the child is to be entrusted to a uterine relation* 
within the prohibited degrees of relationship in the 
following order : — to the maternal grandfather, then to 
the uterine brother, to hi.s son, to his uterine paternal 
uncle, to his full maternal uncle, to his consanguine 
maternal uncle, or to hi.s uterine maternal uncle. The 
daughters of uncles or aunts are only entrusted with the 
custody of girls ; and the sons of uncles and aunts 
are only entrusted with the custody of boys. 


Where a girl has no other relation than a male 
cousin, the judge may place her in his custody, 
provided he be trustworthy ; otherwise the judge will 
entrust the child to some woman deemed to be a fit 
and proper person. 


• A^aie. 


• Zomil Arham. 
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Notes. 

Kadd-uI-MuhtS^r, Vol. 2, p. 693. 

Zaidu-nil-Ainhani, Vol. 2. p. 71. 

Tbe brother of the mother of un infant girl, whose parents 
are dead, is entitled, according to Muhotnedan law, to the custody 
of her property in preference to a woman, who is not connected 
with the minor by any relationship — In the matter of Itnam 
Bukhth, I. L. R., 9 Cal., 599 (1883). 

A Mahomedan grandmother is entitled to the custody of a 
girl, where her mother has forfeited guardianship by reason of 
her marrying a stranger — Fuseehun v. Kajo. I. L. R., 10 Cal., 15 
(1883). " 

Where a girl has nut attained the age of puberty, the mater- 
nal grandmother is her proper guardian, in preference to her 
paternal uncle — Bkoocha Elahi Jhi.v, 1. L. R., 1 1 Cal., 574 

(1885). 


Art. 387. When a woman whose duty it is to 
take custody of the child, refuses to fulfil this duty, she 
can be compelled to do so, if she is unmarried and 
there is no other relation competent to do so, or if the 
relation next in order refuses the responsibility. 


Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 689, 690. 

Zaidu-nil-Ambani, Vol. 2, p. 72 ; Clavel, Vol, 1, p. 322. 


Art. 3 88 The expenses of the child’s custody are 
separate from those of maintenance and suckling. The 
father, however, is equally responsible for them if 
the child has no means of its own, but if it has 
means of its own, the father is neither bound to pay 


Where a 
woman 
refuses to 
take custodr 
of the child. 


Costs ill 
regard to a 
child’s 
custody 
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for its custody, nor for its suckling, food, clothing or 
lodging. 

Motes. 

Radd-ul-MuhtS,r, Vol. 2, p. 691. 
Zaidn-nil-Ainbani, Vol. 2 , p. 711. 


Art. 889. Where a mother is entrusted with the 

mother is 

not entitled custody of her child, either during the marriage, or 
deration for during the period of Iddat' consequent upon a revocable 
of herchui repudiation,* she is not entitled to any remuneration. 

But if she is entrusted with the custody of the child 
after the marriage is irrevocably dissolved, or when 
she is married to a relation of the child within the 
prohibited degrees,* she is entitled to remuneration. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 690, 691. 

Zaidu-nil-Ainbani, Vol. 2, p. 74. 

Where both Art. 890. Where both the father and the child are 
jinVdiild without means, and there are no relations within 
the prohibited degrees, who will gratuitously undertake 
the child’s custody, the mother, in spite of her refusal 
to take charge of the child without remuneration, can 
be compelled to do so and to attend to its education. 

Notes. 

Radd-ul-Muht^r, Vol. 2, pp. 688, 692. 

Zaidu-nil-Ambani, Vol. 2, p. 76 

Ageatwhicii Art. 891, For a boy the right of custody ceases 
boy OT^girl at the age of seven years, and for a girl at the age of 


Se« Art. 310. 


• See Art. 227. 


“ See Art. 22. 
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At these ages the father can claim and withdraw 
the child, and in case of refusal, the person who has 
custody of the child can be compelled to give up the 
child. On her part, if she wishes to give up the child, 
she can compel the father to withdraw him. 

Wlien the child is a boy and has neither father nor 
grandfather, he must be placed in the charge of a near 
paternal inale relation, but if a girl she can only be placed 
in charge of a male relation, who is within the prohibited 
degrees of marriage. 

Where the child has no paternal male relation, 
it must be left in the charge of the person in whose 
custody it is, unless the judge can find a more capable 
or trustworthy ])erson as a guardian. 


Notes. 

Radd-ul- Muhtar, Vol, 2, pp. 694, 695. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 14, p. 189 ; Zaidu- 
nil-Ambani, Vol. 2, p. 77. 

The mother is, according to Mahomedan law, the proper 
person to have charge of an infant son under the age of seven 
years — Futteh Alf Shah v. Fuzeelutnnnissa^ W. R. Sup. Vol., 131 
(1864). 

It is perfectly clear, according to Mahomedan law that 
the mother is entitled to the custody of a child, if a boy, he is to 
remain in that custody till seven years, and if a girl till [)uberty — 
In the matter of Tayheh Ally^ 2 Hyde, 63 (1864). 

According to the Shia School of Mahomedan law, the 
custody of a female child rAsts with the mother only up to the 
seventh year — Raj Begum v. Reza Iloasein^ 2 W. R., 76 (1865). 

According to Mahomedan law a paternal uncle has no legal 
right to the guardianship of the property of the minors in pre- 
ference to the mother, while it is admitted that the mother has 
the preferential right to the custody of their persons — Alimodeen 
Moallem v, Syfoora Bihee^ 6 W. R., 125 (1866). 
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A Mabomedan mother has the right to the custody of the 
person of her minor son up to the age of seven years — In the 
matter of Ameeroonissa^ 11 W. R., 2^7(1869). 

The right to the care and custody of a Mahomedan girl 
belongs not to the husband, but to her mother until she attains the 
age of puberty — In the matter of Khali ja BiM, 5 B. L. R., 557, 
per Norman, J. (1870). 

Although the mother’s custody of an infant wife who has not 
attained puberty may be legal, custody by the husband is not 
necessarily illegal under Mahomedan law — In the matter of Sfahin. 
Bihi, 13 B. L. R , 160 (1874). 

Where a Mahomedan woman sued for the custody of her 
minor sister as her legal guardian, held, that although she would 
be primA facie entitled to the guardianship of her j^ounger sister, 
yet her own had character and manner of life must be held to dis- 
qualify her according to Mahomedan law — Ahasi v. Dunne^ I. L. 
R., 1 Alb, 598 (1878J. 

According to the JShia School of Mahomedan law, a mother is 
entitled to the custody of her daughter, unless she has committed 
some act of im()ropriety — In the matter of Jlosseini Begum, I. L. 
R., 7 Cal., 434 (1881). 

According to Mahomedan law' the eflFe(d of the contract of 
marriage is to place the wife under the dominion of the husband, 
but notwithstanding the marriage the right to the care and 
custody of a girl belongs not to the husband but to her mother, 
until she attains the age of puberty — I^ur Kadir v. Zulaikha 
Bihee, I. L. R, 11 Cal., 649 (1885), 

Under Mahomedan law, a mother’s title to the custody of her 
children remains until they attain the age of seven years — Idu v. 
Amiran^ I. L. R., 8 All., 322 (1886). 

A Mahomedan father governed by the Shia School of Maho- 
medan law, is entitled to the custody of his children after they 
have attained the age of seven years. The mother would be en- 
titled to the custody of a girl only until she was seven years — 
I ^ardli Begum Mahomed Amir Khan, I. L. R., 34 Cal., 615 
(1887). 

A Mahomedan mother is entitled to the custody of her 
daughter in preference to the father until the girl attains the 
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age of puberty — Kurban |v. Kinp-Emperov, 1. L. U.. 32 f’al.. 
444, per Harington, J, (1904). 

See Muchoov, Arzoon Sahoo. W. R., 23.5 (1866) ; In the 
matter of Saithri, I- L. R., 16 Bom. 307 (1891) ; In the matter 
of Joshy Astam, I. I.. R., 23 (-al., 290, iter Sale, J. (1895) ; 
Mokoond Lai Sinnha v. Xobodip Clmnder Sinpha, I. L. R., 2.5 
(M.. 881 (1898). 

Art. 892 . While the custody lasts, neither the 
child’s father nor any other guardian, can take the child 
away from the place in which the custodian re.sides 
without her consent. 

But if the custodian marries a stranger and if there 
be no other female relation of the mother competent to 
be entrusted with the custody, the father can withdraw 
the child. On the other hand if the custodian’s right, 
or the right -of any of her relations revives, the father 
must immediately return the child to the former 
custodian or competent relation. 

Notes. 

Radd-ul-Muhtar Vol. : 2, [». (>97. 698. 

ZaiHu-nil Ambani. Vol. 2, |>. 78. 


Art. 398. During the period of Iddat' consequent 
upon repudiation, a mother can in no instance remove 
the child entrusted to hei’ care from the place in which 
the father lives. 

After the expiry of her Iddat, she cannot remove 
the child to any great distance from the place in which 
the father lives, without the latter’s consent ; such as 
from one town to another town, or from a village to 
a town, or from one village to another, unless she was 


('UHtodian’B 
right in 
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chilfl 
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diRtion, 


• See Art. .SIO. 
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Nocustodian 
except 
mother can 
remove child 
without 
father’s con- 
sent. 


Duties of a 
father to- 
wards his 
children . 


born in the place to which she wishes to transfer the 
child. 

But if she was not born in the place to which she 
wishes to remove the child, or if she was born but not 
married there, she cannot remove the child without the 
father’s consent, unless the place be at such a distance 
as to enable the father to visit the child and return the 
same day before nightfall. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. G97. 

Hainiltoii’s Hedayah, Vol. 1, Bk. 4, Chap. 14, pp. 139, 140 ; 
Zaidu-nil-Ainbani, Vol. i, p. 79 ; Clavel, Vol. 1, p. 324. 

Art. 394. No person having the custody of a child 
other than the mother, can in any case remove it from 
the place in which the father lives without his consent. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 697. 

Zaidu-nil-Ambani, Vol. 2, p. 79. 


SECTION IV. — THE DUTIES OF A FATHER AVITH REGARD 
TO THE MAINTENANCE OF HIS CHILDREN. 

(Arts.894— 407.) 

Art. 395. Every father is bound to provide food, 
raiment, and lodging for his child if without means, 
whether it be a boy or a girl. In the case of a boy the 
obligation lasts until he is able to provide for his own 
needs by his labour, in the case of a girl until she is 
married. 



221 


FATHRR’s duties towards OHItiDRRK. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 218 ; Fatawa-i-Alaingiri, 
Vol. 2, p. 178 ; Radd-ul-Muhtar, Vol. 2, pp. 727, 728, 
729. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Oba|i. 1'), s. 4, p. 146 ; 
Zaidu-nil-Ambani, Vol. 2, p. 79 ; (^lavel, Vol. 1, p. 297. 


Art. 896. A father is obliged to maintain his wheiv 
adult son if he be without resources, crippled, or suf- [novVdB 
fering from an infirmity that renders him unable to work 
for his own livelihood. He is also responsible for the «'‘m. 
maintenance of his adult unmarried daughter, if 
she is without resources, even though she has no 
infirmity. 


Notes. 

Radd-ul-Muht^r, Vol. 2, p. 729. 

Baillie, Bk. 6, (Jhap. 2, p. : Zaidu-nil-Ambani, Vol. 2, 

p. 81. 

Art. 397. A father is alone responsible for the When- 
maintenance of his children, who are without means of responspiie 
their own, unless he himself is iioor and also infirm or , 

suffering from a malady which prevents him from '"’‘i"- 
carrying out his obligation. The maintenance of the 
children then devolves upon those relations, whose duty 
it is to maintain the children in the case of the father’s 
death. 


Notes. 


Rudd-ul-Muhtdr, Vol. 2, p, 730, 
Zaidu-nil-Ambani, Vol. 2, p. 84. 
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Where fAiht^r 
ia poor but 
in good 
health. 


Art 308 . A father who is poor, but who does 
not suffer from any infirmity or malady, cannot be 
released by reason of his poverty from the duty of main- 
taining his children. It is his duty to provide for them 
by his labour. If he refuses to work for them, although 
capable of doing so, he can be compelled under penalty 
of imprisonment. Should the proceeds of the father’s 
labour be not sufficient to satisfy the needs of his 
children, or should he fail to find work, the nearest 
relations in easy circumstances shall be called upon to 
make up the deficiency. 


Notes. 

Radd-ul-Muht.ar, Vol. 2, pp. 728, 730. 

Bk. 6, ('lin|>. 12, |t. 4.j0 ; Ztiidn-nil-Amliinii, V^ol. 2. 

[I. 84. 


Art. 309 . Where a father is destitute, the mother, 
if she has the means, becomes responsible for the 
maintenance of her children. Whether it be the mother 
S*he*^*""* other relation who advances the money for 

chiMreii. maintenance, the sums advanced remain a debt against 
the father, to be recovered when he i.s in easiei' 
circumstances. 


Where ( lie 
mother 
become.s 
responaibln 
for the 


Notes. 

Kadd-ul-Muhtar, Vol. 2, pp. 728, 730. 

Buillio, Bk. 6, iJiiap, 2, pp. 457, 458 : ZaiMn-nil-Ainbani. 
Vo). 2, p. 84 ; Clave), Vol. 1, p. 25)!*. 


Where iieai’ 
relations 
become 
responsible 
for child- 
ren^•3 main- 
teiian ce. 


Art. 400 . Where a father is dead or held to be 
80 , and leaves fi uiiiior child without means, or an adult 
child who is infirm, and in either ease having ascendants 
in easy circumstances, if the latter be all related in 



fathbk’s duties towauds children. 223 

the same degree to the deceased but cannot all inherit 
from him, the ascendant who would inherit is responsible 
for the maintenance. Thus, if a child has a paternal 
grandfather and a maternal grandfather, both in easy 
circumstances, it is the duty of the former to provide for 
his grandchild’s maintenance. 

Where the ascendants can all inherit from the 
deceased, they are all bound, proportionately to their 
respective rights in the estate to share in providing 
for the child’s maintenance. Thus, if the child has a 
mother and a paternal grandfather, the latter is liable 
for two-thirds and the mother fo)' one-third of the 
maintenance. 


Notes. 

Kadd-ul-Muhtar, Vol. 2, ]>. 737. 
Zaidn-nil-Ambani, Vo]. 2, ji. 87. 


Art. 401 . Where a father is dead oi' lield to be 
so, and leaves a minor child without means, or an adult 
child who is infirm, and there are in either case ascendants 
and collateral relations, who cannot all inherit from the 
deceased, the nearest ascendant is alone liable for the 
maintenance, whether he or a collateral relation is the 
sole heir. Thus, if a child without means, has a })aternal 
grandfather and a full brother or a maternal grand- 
father and an uncle, in either case it is the grandfather 
who will bear the expenses of maintenance. 

If the ascendants and collateral relations can all 
inherit from the deceased, they must bear the cost of 
the child’s maintenance between them in proportion to 
their respective shares in the inheritance. Thus, if a 
child has a mother and a full brother, or a full nephew 
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Where the 
father is 
missin". 


A father is 
not respon- 
sible for 
maintenance 
of his minor 
son ^s wife. 


or a full uncle, the mother will pay one- third and the 
male paternal relation two-thirds of the maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 737. 
Ziiidu-nil-Ainbani, Vol. 2, p, 89 ; Clave], Vol. 1, p. ,300. 


Art. 402 . Where a father i.s missing and leaves 
behind him children to whom maintenance* is due and 
also leaves property in his house of such nature as may 
be used foi- maintenance, the judge can order mainte- 
nance out of such property. If the absent father leaves 
property in deposit, or has a debt due to him, the judge 
can order payment of the maintenance out of the 
deposit or debt, provided that either can be made use of 
for such a purpose, and the depositary or creditor 
respectively admits the deposit or the debt. 

A child without means can also take what is 
necessary for its subsistence out of property left by 
its absent father, provided that such property can be 
made use of for maintenance. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 178,179; Kadd-ul- 
Muhtar, Vol. 2, p. 731. 

Zaidu-nil-Ainbani, Vol. 2, p. 91 . 

Art. 408. A father is not responsible for the 
maintenance of the wife of his minor son, who is without 
means, unless he has undertaken to be so. He can 
nevertheless be ordered to provide for her maintenance. 


' 8eo Art. 575. 
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which he can recover from the son, when his position in 
life improves. 

Motes, 

Radd-ul- Muhtar, Vol. 2, p. 699. 

Baillie, Bk. 6, Chap. 3, p. 463 ; Zaidn-nil-Ambani, Vol. 

2, p. 95. 

A Court is not competent to award to a Mahomedan daughter- 
in-law a monthly allowance for maintenance against her father- 
in-law — Meer Ubdool Kureem v. Fukhroonisa^ 3 S. D. A., 60 
(1820). 

Art 404. When a minor son becomes old enough Where 
to earn money by his labour, his father can set him to 8*^ yg mUxar 
work or can have him taught a trade which will enable toem-. 

. . pioynient. 

him to earn his own living. A father can employ his 
son’s earnings in providing for the latter’s maintenance, 
and if there is any surplus, can lay it by, and hand 
it over to the boy on his attaining majority. 

Notes. 

Radd-ul-Muht5,r, Vol. 2, pp. 728, 729 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 178. 

Baillie, Bk. 6, Chap. 3, p. 458 ; Zaidu-nil-Ambani, Vol. 2, 

p. 81 . 

Art. 405. Where a mother complains of the where the 
inadequacy of the sum allowed by the father for her chndCmain- 
child’s maintenance or of the father’s refusal to pay for 

^ inadequate 

maintenance, the judge shall fix the amount and order it 
to be paid to the mother for the benefit of the child. amount. 

Motes. 

Radd-ul-Muht&r, Vol. 2, pp. 728, 729 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 177. 

Zaida>nil-Ambani, Vol. 2, p. 95. 
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Art. 406. A mother can validly come to an 
agreement with the father as to the sum due for the 
maintenance of their children. Should the sum agreed 
upon exceed that which the children require, the 
surplus need not be returned to the father, but if the 
sum agreed upon be insufficient, the father must 
raise it to the necessary amount. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 178. 

Baillie, Bk. 6, Chap. 2, p. 4.59 ; Zaidn-nil-Ambani, Vol. 2, . 
p. 96. 


Art. 407. A debt for maintenance decreed by a 
jlidge in favour of a child without means, is not extin- 
guished if left unclaimed for one month or more, even 
when the child’s mother has borrowed money for its 
maintenance without first obtaining an order from the 
judge. 


Notes. 

Radd-ul-MuhtSr, Vol. 2, pp. 743, 745 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 177. 

Zaidu-nil-Ambani, Vol. 2, p. 97 ; Clave), Vol. 1, p. 301. 


CHAPTER. III. 

MAINTENANCE OF PARENTS BY THEIR CHILDREN. 

(Arts. 408—414.) 

Art. 408. Children of either sex, minor or 
adult if in easy circumstances are responsible for the 
maintenance of poor parents and grandparents, 
whether they are infirm or able to earn their own 
living. 
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Fata\va-i-Alaingiri, Vol. 2, pp. 178, 179 ; Radd-ul- 
Muhtfir, Vol. 2, p. 736. 

Baillie, Bk. 6, Chap. 3, p. 461 ; Humilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 5, p. 147 ; Zaida-nil-Aiubani, Vol. 2, p. 99. 

See Sale’s Koran, Chap. XXXI, p. 336. 

A Mahomedan is not bound to maintain bis widowed step- 
iiiotlier — Bndday Sai/> v. Zoonoo Bee, Dec. Mad. S. A., 199 (1853). 

Art. 409. Where a father is infirm or ill and 
unable to take care of himself, his child must pay 
for the maintenance of a servant, in order that his 
wants may be attended to. 

Notes. 

Radd-uhMuhtar, Vol. 2, p. 736 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 179. 

Hamilton’s Hedayah, Vol. ], Bk. 4, Chap. 15, s. 5, p. 147 ; 
Zaidu-nil-Ambani, Vol. 2, p. 101. 

Art. 410. No child is obliged to maintain its 
mother if she has married a second time, as this obliga- 
tion rests entirely upon her husband ; but if the second 
husband be in embarrassed circumstances, or be absent 
and have left no property the child, if in a position to 
do so, must maintain its mother and recover the 
amount from the husband when he returns or becomes 
solvent. 

Notes. 

Radd-ul-MuhtS.r, Vol. 2, p. 735. 

Zaidu-nil-Ambani, Vol. 2, p. 101. 

Art. 411. The maintenance of a poor father is 
not incumbent on a child who is also poor, unless the 
latter is able to work for its living while the father is 
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»n the infirm and unable to do so. The poor mother is held in 
the same light as the infirm father, even though she 
suffers from no infirmity. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 735. 

Baillie, Bk. 6, Chap. 3, p. 462 ; Zaidu-nil-Ambani, V^ol. 2, 

\K 102 . 


Mainte- Art. 412. Where an absent child leaves behind him 

nance of , • , • i , i • • i 

poor parents any property or a debt which is due to him, the judge 

can order that the destitute parents of the absent child 

shall be maintained out of such property or debt, 

provided it can be made use of for such a purpose. 


woen cniia 
is miBsing 
but has left 
property 
nebind. 


Notes 

Radd-ul-Muhtar, Vol. 2, pp. 722, 742, 743. 
Zaidu-iiil-Aiiibani, Vol. 2, p. 103. 


Wbeieniain- Art. 413. The maintenance of the aged, the 

tWllftHCQ Iftlls ^ 

upon tbe crippled and the sick who are without means and without 
relations falls upon the 

Notes. 

Radd-ul-Muhtar, Vol. 3, p. 30G. 

Zaidu-nil-Aiiibani. Vol. 2, p. 10.'). 

Proportion Art. 414, The obligation of children to maintain 

in thoir poor parents, is irrespective of their shares in the 
pro^reia- inheritance of their parents and is based on their 
tions. condition in life. Thus a son and a daughter, both in 
a condition to provide maintenance, must each contribute 
one-half. 


» Oi the public tieasurj. 
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In the same manner two sons in easy circumstances, 
one of whom is a Muslim and the other a Christian 
or a Jew, must each provide one-half of the main- 
tenance. 

Grandchildren of either sex related in the same 
degree must contribute equally to the maintenance of 
their ascendants. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 735, 736 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 179. 

Baillie, Bk. 6, ('Ihap. .3, pp. 463, 464 ; Zaidu-nil-Ambani, Vol. 

2, p. 106. 


<’H.\PTRR IV. 

■\f AINTENANCE OF RELATrONS OTHER THAN ASCENDANTS 
AND DESCENDANTS. 

(Art. 416—419.) 

Art. 415. The liability to maintain a poor relation 
in need of assistance is distributed among his relations 
within the prohibited degrees, in proportion to the 
shares they would take in his inheritance. 

The law makes no difference between claims for 
maintenance made by minors of either sex, or male adults 
who are infirm and unable to earn their livelihood, and 
between claims made by adult females enjoying good 
health and able to work. 


Notes. 

Radd-ul-Muht4r, Vol. 2, pp. 739, 740. 

Hamilton’s Hedajah, Vol. 1, Bk. 4, Chap. 15, s. 5, pp. 147, 
148 ; Zaidn-nil-Ambani, Vol. 2 , p. 108. 

8ee Sale’s Koran, Chap. II, p. 48. 
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Art. 410. Difference of religion does away with 
the obligation of maintenance, unless the claimant is the 
wife, an ascendant or a descendant of the party liable for 
the maintenance and is a non-Muslim. Thus a Muslim 
is in no way liable for the maintenance of his non-Muslim 
brother and vice versa. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 181. 

Baillie, Bk. 6, Chap. .3, p. 46(J ; Hamilton’s Hedayah, Vol. 1, 
Bk.4. (’bap. 1.'), s. .3, p. 147 : Zaidu-nil-Ainbani, Vol. 2 , ]>. 111. 

Art. 417. The uterine relation outside the prohi- 
bited degrees' is free from any obligation to provide 
maintenance so long as there exists a relation with 
whom marriage is prohibited. Where there are two 
relations, one of whom is within the prohibited degree 
and the other not, payment of the maintenance is in- 
cumbent upon the former and not upon the latter. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 180. 

Zaidn-nil-Ambani, Vol. 2 , |i. 112. 

Art. 418. Where there are several relations, all of 
the same degree and all in easy circumstances, mainte- 
nance is incumbent upon those who are entitled 
to inherit, in proportion to their shares in the in 
heritance. 

Thus if there is a paternal and also a maternal 
uncle both in. easy circumstances, the former must bear 
the whole cost of his nephew’s maintenance as he 
would inherit from the nephew to the exclusion of the 
maternal uncle. A paternal uncle must also bear the 


' See Art. 23. 
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cost of maintenance to the exclusion of a paternal aunt. 
Where there is a maternal uncle and also a maternal 
aunt, the uncle provides two-thirds and the aunt one- 
third of the maintenance. 

Should the person in need of maintenance have 
three sisters, the full sister must contribute three-fifths 
of the maintenance, the consanguine sister one-fifth, 
and the uterine sister one-fifth. Should there be 
three brothers, the uterine brother is responsible for 
one-sixth, and the full brother for the remainder of 
the maintenance, the consanguine brother being totally 
exempted. 

Notes. 

Radd-ul- Muhtar, Vol. 2, pp. 740, 741 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 180. 

Zaidu-nil-Ainbani, Vol. 2, p. 113. 

Art. 419. A dei>t for maintenance due to 
relations other than ascendants or descendants is extin- 
guished if not i)aid within one month of its becoming due, 
unless the debt has been contracted under an order of 
the judge, in which case it can be recovered from the 
deceased debtor’s estate if not discharged in his lifetime. 

Notes. 

Radd-ul-MuhtSr, Vol. 2, pp. 743, 744, 745. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15, s. 5, p. 143 ; 
Zaidu-nil-Ambani, Vol. 2, p. 115. 


CHAPTER V. 

^ PATERNAL AUTHORITY (VILAYAT). 

(Arts. 420—484.) 

Art. 420. A father is guardian of the person and 
property of his children of either sex, be they minors, 
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over his or of age and legally incompetent,^ including minors 
children. entrusted to the custody of their mother or her rela- 
tions. He has also the power to give such children in 
marriage. 

Notes. 

Zaidu-nil-Ambani, Vol. 2, p, 116. 

The position ot a Mahomedan widow in respect of her de- 
ceased husband's estate, is ordinarily nothing more or less than 
that of any other heir, and even in case of minority of her 
children, she cannot exercise any power of disposition with refer- 
ence to their property, because she cannot act as their guardian 
in respect of such matters. Under certain limitations she may 
act as guardian of the person of her children till they reach the 
age of discretion, but the interest of their property never vests in 
her without special appointment by the ruling authority, in de- 
fault of other relations who are entitled to such guardianship — 
Sitaram v. Amir Begum, 1. L. R., 8 All., 324 (1886). 

As to the duties, rights, and liabilities of Guardians, see Chap. 
Ill of the Guardian and Wards Act (VIII of 1890). 

Such autho- Art. 421. The guardianship of the father continues 
even when to exist to its full extent, over the person and property 
pu*^rtj*s*nd ^ lunatic child, even after its attaining the age of 
insane puberty.* It ceases, however, when the child reaches 
the age of puberty and is in full possession of its mental 
and intellectual faculties, but revives as soon as the child 
subsequently becomes insane. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 12. 

Zaidu-nil-Ambani, Vol. 2, p. 11b. 


How a Art. 422. A father of known integrity and 

wi^** business capacity, can deal with the property of his minor 
or incapable children, by selling or otherwise disposing 

children. — — 


^ Bee 


^ See Art. 666. 
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of it, or by making a suitable use of it in trade or 
commerce, or by laying it out in merchandise with a 
view to its increase, and can also entrust his powers to 
an agent. 

The father as guardian has also the power to let 
out or hire the services of his male child, and to lease or 
lend all real and personal property including lands, 
animals and every thing else belonging to the children 
subject to his authority. 


Notes. 

Zaidu-nil-Ainbani, Vol. 2, p. 118. 

A sale by a Mussalman of bis children’s lands, he having 
declined their guardianship, was held to be null and void — Syed 
Ashruff'ali v. Mirza Quasim^ 3 Sel. Rep. S. D. A. 65 (1820). 

A deed executed by the mother on behalf of minors, while 
the father was alive is not binding on the minors — 1 Dec. 
N.-W., 112 (1846). 

According to Mahomedan law, a sale by a guardian of the 
landed property of an infant, is not permitted otherwise than in 
case of urgent necessity, or very clear advantage to the infant — 
Bakslian v. Madai Kooeri^ 3 B. L. R., 423, per Norman, J. (1869). 

The question of legal necessity does not necessarily arise in 
cases of sale under Mahomedan law, though it properly forms an 
element for consideration when the conduct of a guardian is called 
in question. That law looks to the benefit of the minors, and 
permits the guardian to dispose of the property, if it be for 
the benefit of the minor — Syedan v. Syed Vilayet Alt Klian^ 
17 W. R., 239 (1872). 

Where two Mahomedan widows sold a portion of the real 
estate belonging to the minor daughter of their deceased husband, 
to satisfy certain decrees, held, that if the minor was in possession, 
and was not a party to, or properly represented in the suits in 
which the creditors obtained decrees, then she cannot be bound 
by the decrees, nor by the sale subsequently efiEected, and accord- 
ing to Mahomedan law, she is entitled to recover her share on the 
payment by her of her share of the debts, for the satisfaction of 
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which the sale was effected — Hamir Singh v. Zakia^ I. L. R., 1 
AIL, 57, F.B. (1«75). 

Where a Mabomedaii lady was in possession of certain pro- 
perty on her own account and on behalf of certain minors, who 
were her orphan nephew and niece, and she sold the same to satisfy 
certain debts and for other necessary family purposes and wants 
for the benefit of the minors, held, that according to Mahomedan 
law and the principles of equity, justice and good conscience, the 
sales were binding upon the minors — Hasanali v. Mehdi Husain^ 
I. L. R., 1 All., 533 (1877). 

No greater powers can be exercised by a guardian 

who has not legally completed his right to manage a minor’s estate 
than can he exercised by a guardian duly appointed under Act XL 
of 1858 — Ahhassf Hegum v. Itajroop Koomvar^ I. L. R., 4 Cal., 33 
(1878). 

Although, according to Mahomedan law, an uncle cannot be 
the guardian of the property of a minor, yet there is nothing to 
prevent him from representing his minor nephew, as next friend 
in a suit, under the Code of Civil Procedure — Ahdul Bari v. Rash 
Beliari Pal, 6 C. L. R., 413 (1880). 

A Mahomedan guardian is at liberty to sell the property 
of his ward, where be has no other property and the sale of it is 
absolutely necessary for his maintenance — Husein Beg am v. 
Zia-ul-nisa,, 1. L, R., b Bom., 467 (1882), 

Where the mortgagors of certain shares of a Mahomedan 
infant were not the guardians of the property, such shares would 
not be bound by the mortgage executed by persons who had no 
power to bind the infant — Bhntnath Beg v. Ahmed Hosain^ I. L. R., 
11 Cal., 417 (1885). 

According to Mahomedan law, a guardian is not at liberty to 
sell a minor’s immovable property, the title to which property is 
not disputed except under certain circumstances ; but where a 
father executed a deed of sale of immovable property of his 
minor son for his benefit and in his interest held, that the father 
was entitled to execute such a deed — Kali Butt Jha v. S. Abdool 
Ali, 1. L, Rm O^^Im 627 ; L. R., 16 I. A., 96 (1888), 

To authorize a sale by the guardian of a Mahomedan minor, 
there must be an absolute necessity for the sale or else it must 
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be for the benefit of the minor. Mabomedan law makes no 
provision for mortgages, as such transactions were, strictly speak- 
ing, unlawful, as they involved the payment of interest on money 
borrowed. As, however, mortgages do exist among Mahomedans, 
and between Mahoinedans and other sects, they must be governed 
by the same f»rinoiples as apply to sales — Hurhai v. 

L h R., 20 Bom,, 116 (1895). 

The mother not being the legal guardian of her minor child, 
according to Mahomedan law, cannot do any act relating to the 
property of the minor so as to bind him—i9a^a v. ShivappUy 
I. L. R. 20 Bom 199 (1895). 

A minor is not liable for acts of a person who has no authori- 
ty to act as his guardian and mortgage his property — Nizam-- 
uddinv* Anandi Prasad^ I. L. R., 18 All., 373 (1896). 

The mother is not the natural guardian of her children ac- 
cording to Mahomedan law. She is entitled to the custody of 
the person of her minor children, but she has no right to the 
guardianship of their property or to bind their estate unless 
specially authorized by the Judge to do so — Mojpia Bibi v. Bankn 
Behavy Bistvas, I, L. R., 29 Oal., 473 ; 6 C. W. N., 667 ri9(>2). 

A Mahomedan mother is not the legal guardian of the }>roperty 
of her minor children, and she cannot do any act relating to their 
property" so as to bind them, and a sale or mortgage made by her 
cannot as such bind the minor children. — Pathummbi v. Vlttil 
Ummacliari, I. L. R., 26 Mad., 734 (1902). 

A sale of property made by a de facto Mahomedan guardian 
of a minor girl, for the benefit of such minor is binding upon 
her — Majidan v. Bam Narain^ I. L. R., 26 All,, 22 (1908). 

Any one having the care of the person or property of a 
minor, may enter into a contract on his behalf, where the profit 
is clear and certain or where it would be manifestly for the 
benefit of the minor. A de facto guardian, such as the mother, 
who is not the natural guardian of a minor can, under Mahomedan 
law, alienate his property^ for legal necessity and for his benefit — 
Mafuzzul Hosain v. Basid Sheikh^ 4 Cal, L. J., 485, per Rampini, 
J. (1906). 

See Sitaram v, Amir Begum^ I. L. R., 8 All., 324 (1886) ; 
Ahdtd Sarang v. Puttee Bihi^ 1. L. R., 29 Cal., 738 (1902).. 
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Where a 
child oti 
attaining 
puberty can 
rescind con- 
tracts made 
on its behalf 
by the 
father. 


Where 
father being 
bad admi- 
nistrator 
sells his 
child’s pro- 
perty. 


Where 
father mis- 
applies the 
property of 
his minor 
child. 


Art. 428. Where a father consents to the sale, 
loan or lease of his child’s movable or immovable 
property, or to any purchase made for the child’s benefit, 
and the child thereby incurs a slight loss, the transaction 
is valid and cannot be rescinded by the child upon at- 
taining its majority. Where, however, great loss is 
incurred through a sale, loan or lease, the transaction is 
null and void, and consequently cannot be ratified by the 
child upon attaining majority. 

The child, on attaining its majority, can cancel the 
unexpired agreement made by its father for the 
hire of its services if the child prefers not to abide by it. 
If, however, the unexpired agreement be for the loan or 
lease of its property the child, on attaining its majority, 
cannot cancel such agreement. 

Notes. 

Radd-ul-Muht&r, Vol. 5, pp. 493, 494, 495. 

Ziiidii-nil-Ambani, Vol. 2, |). 119. 

Art. 424. Where a father who is known to be a bad 
administrator, sells as guardian immovable propertj^ 
belonging to his minor or incapable child, the child 
upon attaining its majority can cancel such sale, unless 
the price amounts to double the value of the property 
sold. 

Notes. 

Radd-ul-Muhtfir, Vol. 5, p. 495. 

Zaidn-nil-Ainbani, Vol, 2, p. 121. 

Art. 425. Where a father misapplies the property 
of his minor children, and is deemed incapable of properly 
preserving such property, the judge can appoint another 
guardian who will be entrusted with the management of 
the entire property of the children. 
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Motes. 

Bahrr-ul-Rayek, Vol. 8, p. 527 ; Fatawa-i-Kazi 
lihan, Vol. 4, p. 443. 

Zaidu-nil-Ambani, Vol. 2, p. 122 ; Olavel, Vol. 1, p. 346. 

Art. 426. A father, on his own account, can 
validly buy property froni, or sell his own property to, his 
minor or incapable children. 

Where he buys their property, he is only released 
from the payment in respect of such purchase by delivery 
of the price to a guardian, appointed by the judge, 
who will hand it back to the father in the name of 
the child. 

Where the father sells property of his own to his 
(jhild, the mere fact of the sale does not in itself con- 
stitute a legal presumption of his having taken possession 
on the child’s behalf, and should the property suffer atiy 
loss before actual delivery, the father is alone respon- 
si ble. 

Motes. 

Radd-ul-Muht5,r, Vol. 5, pp. 493, 494. 

Zaidu-nil-Ainbani, Vol. 2, p. 123. 

Art. 427. A father as guardian, can pledge liis 
own goods in the interests of his child and can take the 
goods of his child as a security. He can pledge his child’s 
goads as a security for a debt owed him by such child, 
or for a debt of his own. 

Where the goods of the child, given as a security for 
the father’s debt, perish, the latter is responsible for the 
loss up to the amount of his debt and not for the sur- 
plus when the value of the goods pledged exceeds that 
of the debt. 


Father can 
buy his 
minor 
children’s 
property 
and sell hie 
property to 
them. 


Blather as 
guardian can 
deal with his 
child’s goods 
by way of 
loan and 
security, 
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Father him- 
self cannot 
lend, borrow 
or make a 
ffiftof minor 
child’s pro- 
f)erty. 


Where 
father can- 
not agree to 
the assign- 
ment of a 
debt of his 
minor child. 


Father’s 
claim to 
sums paid 
for articles 
during 
minority. 


238 


Notm. 

Fatawa-i-Kazi Khan, Vol. 4, p. 437 ; Radd-ul- 
Muht&r, Vol. 5, p. 348. 

Zaidu-nil-Atnbani, Vol. 2 , ji. 124. 

Art. 428. A father can neither lend the property 
of his minor child, unless it be to a trustworthy person, 
nor can he borrow such property himself, nor make a 
gift of it by way of exchange 

Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 104 ; Bahrr-ul- 
Rayek, Vol. 8, p. 528. 

Zaidu-nil-Ainbani, Vol. 2, p. 126. 

Art. 420. A father as guardian, cannot agree to 
the assignment of a debt belonging to his son, though 
not contracted by the latter, unless the solvency of the 
assignee is superior to that of the son. 

Notes. 

Zaidu-nil-Ainbani, Vol. 2, p. 127. 

See (Chapter VIll of the Transfer of Property Act (IV of 
1882). 

Art. 430. A father has no claint against his 
jninor child, who is without means, for the value of such 
articles as a father is bound to provide for his child. 
On the other hand the father can claim the value 
of articles which he has provided, though not bound to 
do so, provided that when furnishing such articles he 
stated before witnesses that it was his . intention to 
recover them from the child. 

Notes. 

Radd-u\-Muhttlr, Vol. 5, p. 505. 

Zaidu-uil-Ainbani, Vol. 2, p. 121). 
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Art. 481. Where a father, before his death, Son at 
specifies which is his son’s property, the latter upon 
reaching his majority can himself or if a minor by his 
guardian, claim such property if it exists, or if not its 
value. 

Notes. 

Zaida-nil'Ainbani, Vol. 2 , p. 130. 


Art. 482. Where a child on reaching majority Whereachild 
sues the father for recoveiy of property Avliich the latter for*pro[»rty 
states has perished or was spent in mait\taining the 
child during its minority, the father’s sworn declaration "I'nonty. 
shall be accepted, provided that the amount spent on 
maintenance was reasonable. 

Notes. 

Zaidu-nil-Ambani, Vol. 2, j). 131. 


Art. 483 In order to maintain himselt and the Where a 

, p 1 i.iiir-i tatlier 

mother, wife, and children of an absent child, the lather, can aell the 
who is in straitened circumstances, can sell the movable abgent*ch*ilc 
property of such absent child if the latter has attained 
his majority. If the absent child is a minor or insane, nance, 
the father can sell its movable and immovable property. 

This power does not extend to the child’s mother or any 
other relation or even to the judge. 

Notes. 

Radd-ul-Muht&r, Vol. 2, p. 742. 

Zaida-nil-Ambani, Vol. 2, p. 132 ; Clave), Vol. 1, p. 311. 

Art. 484- On the father’s death the guardianship ouardian- 
of the person of his minor or incapable children devolves 
upon the paternal grandfather, and then on the child’s 
male paternal relations as mentioned in Article 35. 
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The guardianship of the property of his children 
devolves : — (1) upon the executor, if any, appointed by 
the father, even if such executor be an entire stranger 
to the family ; (2) upon the executor, if any, of such 

executor; (3) the paternal grandfather; (4) his exe- 
cutor, if any. Failing these, the guardianship devolves 
upon the judge or on any person appointed bj^^ him. 

Notes. 

Zaidu-nil-Ambani, Vol. 2, p. 133. 

Under Mahomedan law, in default of paternal relation.<, who, 
by blood, have authority to act as guardians to minors, the ruling 
power is the guardian — Ushruf-onn-ntssa v. Nujeeha Sanaa, 
7 Sel. Rep., S. 1). A., 65 (1848). 
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GIFTS (.HIBA) : WILLS ( WASA FA) : EXECUTORS ( VASI) . 
INHIBITION (ITAJB) : MISSING PERSON (MAF/i:OOI>). 

(Arts. 485-581) 


CHAPTER 1. 

GIFTS INTER VIVOS. 

(Arts. 48&404.) 


SECTION I. — REQUISITE CONDITIONS FOR THE VALIDITF 
OF A GIFT. 

(Arte. 435-4S9) 

Art. 485. A gift is complete by the declaration of 
gift made by the donor and its acceptance on the part 
of the donee. The taking possession of the property by 
the donee is equivalent to its acceptance. 

Notes. 

Kauz-uz-Dakaiq, p. 302 ; Fatawa-i-Alamgiri, Vol. 
5, pp. 228, 230, 

Hamilton’s Hedajab, Vol. 3, Bk. 30, Chap. 1, p. 482 ; Zaidn- 
nil-Ambani, Vol. 2, p. 220. 

Gift (hiba), in its literal sense, signifies the donation ef a 
thing from which the donee may derive a benefit ; in the language 
of the law, it means a transfer of property, made immediately, 
and without any exchange. — Hamilton’s Hedayah, Vol. 3, Bk, 30, 
p. 482. 


What com* 
pletes a gift 
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Section 122 of the Transfer of Property Act (IV of 1882) 
defines gift as follows : — Gift is the transfer of certain existing 
movable and immovable property made voluntarily and without 
consideration, by one person, called the donor, to another, called 
the donee, and accepted by or on behalf of the donee. Such 
acceptance must be made during the lifetime of the donor and 
while he is still capable of giving. If the donee dies before 
acceptance, the gift is void. 

See Chapter VII of the Transfer of Property Act (IV of 
1882). 

A deed of gift by a Mahomedan lady in favour of a minor 
who had been adopted as a son into her family was sufficient to give 
legal validity to the gift notwithstanding that the father of the 
child was alive at the time — Banoo Beehee v. Chand Beebee^ 2 Sel. 
Rep. S. D. A., 230 (1816). 

Where a certain deed was not in the form of a hibanamaJi 
but the donor had given the property in question to the donee, 
held, the gift was good and valid according to Mahomedan law — 
Moohummud C/meer Khan v. Jiimadar Bucha Bhaee, 2 Borr. 
Bom. S- A., 200 (1822). See 2 Borr. 665, Bom. S. A. (1823). 

The legal objection of indefiniteness raised against a deed 
of gift made according to Mahomedan law, under which the 
donees have been in joint possession for a period of upwards of 
twelve years is not maintainable — Syiid Shah Basil Ali v. Syud 
Shah Imamooddeen^ 3 Sel. Rep., S.D.A., 234 (1822). 

A gift of property in possession of a Mahomedan husband 
in favour of his wife is valid — Oojudhea Beebee v. Mohun Beehee^ 
6 Sel, Rep., S. D. A., 34 (1835). 

A prior deed of dower, which settled only a fixed sum upon 
the wife, would not, according to Mahomedan law, debar the 
husband from making a gift of his real property in favour of 
others — Suffuronisa v, Ayesha^ 6 Sel. Rep , S. D. A, 215 (1837). 

Where a Mahomedan by a deed of gift declared that he had 
adopted a son who was to succeed to his property and title, held, 
that the deed of gift was not accompanied by delivery of posses- 
sion and seizin by the donee and the gift was consequently 
inoperative according to Mahomedan law — Jeswunt Sing^Jee 
V. Jet Sing-Jee^ 3 M, I. A,, 245 (1844). 
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Where a Mahomedan executed a hiba in favour of his wife 
containing various conditions limiting her power over the property 
given, held, that the conditions rendered the gift void— Chdnd 
Khan v. Beluk Khuna Bibi^ Dec. S. D. A., 105 (1850). 

A gift by a Mahomedan lady in favour of her children 
without the consent of any one of them is valid — M. Zuheerul Huijj 
v. Buioolun 1 W. R., 79 '(1864). 

A gift under Mahomedan law cannot depend upon a contin- 
gency or be postponed ; seizin must be immediate— 

Jahan v. Enaet Hossein, 5 W. R., 4 (1866). 

Under Mahomedan law a widow may give away her property 
by way of gift to whomsoever she pleases, but if she delays the gift 
till upon her death-bed, such gift would operate to a limited 
extent only — Luteefoonisa v. Syed Rajaoor Rahman, 8 W. R., 84 
(1867). 

Where a deed of gift intimated that the donee had been a 
kind and attentive son and had enabled bis father to redeem 
certain property, held, that such reference did not constitute 
a hiba-^bil^ivaz, according to Mahomedan law — Vssud Ali Khan 
V. Olfut Beebee, 3 Agra H. G. R., 237 (1868). 

Where Section 24 of Act VI of 1871 provides that where 
in any suit or proceeding there arises any question regarding 
succession, inheritance, marriage or caste, or any religious 
usage or institution, the Mahomedan law shall form the rule of 
decision,” it means that such law shall, in the cases mentioned, 
be strictly and exclusively applied, but in regard to all other 
cases, such as gifts, Mahomedans shall not be deprived of their own 
law, but such law shall be applied rather in the spirit than in the 
letter, according to “Justice, equity and good consience” — Shum- 
ihooUnissa v. Zohra, 6 N. W., P. H. C. R., 2, per Stuart, O. J. 
(1873). 

Where a Mahomedan lady made a gift of certain property 
of which she was not in actual possession, held, that though 
she could sell the property she could not make a valid gift of 
it according to Mahomedan law — Mohinuddin v. Manchersitah, 
I, L. R., 6 Bom., 650 (1882). 

According to Mahomedan law, a declaration made by a 
person in an instrument of gift making the grantee owner of the 
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graniat’s share in her hnsband’a property cannot create a pro* 
prietary right in the naid share after the grantor’s death — Kuvarbai 
v» AUt Alctm I. L. B. 7 Bom*, 170 (1888). 

Where a deed of gift stated that the donor’s father always 
protected her and that she gave him a certain property in full 
confidence that he would continue to do so, held, that the instru* 
ment, if not a simple gift, was at any rate. “ a gift on stipulation,”^ 
which equally required that seizin should be given to the donee 
under Mahomedan law — Mogulsha v. Mahamad^ I. L. R., 11 Bom., 
517 (1887). 

In a gift seizin is necessary and absolutely indispensable to 
the establishment of proprietary right under Mahomedan Law — 
Meherali v. Tajudin^ I. L. B., 13 Bom., 156, Sargent, C. J. 
(1888). 

The rule of Mahomedan law in regard to hiba is that the gift 
must not be implied. It must be express and unequivocal, and 
the intention of the donor must be demonstrated by his entire 
relinquishment of the thing given, and the gift is null and void 
where he continues to exercise any act of ownership over it — Bava 
Saih v. Mahomedy I. L. R., 19 Mad. 343 (1896). 

Where a testator before his death handed over to his widow 
certain deposit notes of the Bank of Bengal, held, that it was quite 
clear that the effect of handing the notes was not to transfer the 
debts or to give the widow the dominion over them or to enable 
her to recover the money secured by the notes, though such act 
was evidence of an intention to make a transfer of the same. In 
the circumstance the gift was incomplete and no legal effect 
could be given to it — Aga Mahomed Jaffer Bindanim v. Kooisom 
Beeheey I. L. B., 25 Cal., 9 P. C. (1897). 

See Mtisnad Ali v. Khnrseed Banooy Sel. Rep., S. D. A., 69 
(1801) ; SheJch Humeed^ood-Deen v. Nuztir^ood^Beeny 2 Borr. Bom. 
S. D. A., 704 (1824); Futteh Ali\. Janwa^ 6 Sel. Rep., S. D. A., 
216 (1837) ; Jeetoo v. Budduriy 6 Sel. Rep., S. D. A., 281 (1837) ; 
Mundoo Bibee V. J^ahandar Kharty 1 Agra H. C. R., 850 (1868); 
Noot Kadar Khan v. Hurdyaly 1 Agra H. C. R., 67 (1868); Gulam 
HuBsain v. Aji Ajam^ 4 Mad. H. C. R., 44 (1868); Furzand Alt v. 
Jafur Biheey I. L. R., 3 AIL, 266 (1880) \ Gulam Jafar v. MasludiUy 
I. L. R., 5 Bom., 238 (1880) ; Suleman Kadr v. Barab Ali Khan^ 
I. T . B., 8 Cal., 1, P. C. ; L. R., 8 I. A., 117 (1881). 
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Art. 486. For the validity of a gift the donor 
must be of sound mind and owner of the property which 
IS given. 

Notes. 

Durrul-MukhUr, Vol. 3, p. 102; Fata wa-i- Alain- 
giri, Vol. 6, p. 230. 

Baillie, Bk. 8, Cbap. 1, pp. 508, 509 ; Zaidu-nil-Ambani, 
Vol. 2, p. 232. 

According to Mahoinedan law a gift on a death-bed is viewed 
in the light of a legacy, and therefore no person can make a gift 
of any part of his property on his death-bed to one of his heirs, 
it not being lawful for one heir to take a legacy without the consent 
of the rest — Ashadoola v. Shaeba Jhasors, 2 Hay, 345 (1863), 

A deed of gift, such as a tumleehnamah^ executed by a 
Mahoinedan lady, at a time when she was suffering from her last 
and fatal illness, cannot operate save as a will. Further if a will 
or death-bed gift be made in favour of one who is an heir of the 
deceased, the will or gift so far as it relates to that heir, will l>e 
inoperative without the consent of the other heirs — Ashrujfunnissa 
V. Azeemun, I W. R., 17 (1864). 

Where a Mahoinedan executed a deed of gift when he was 
labouring under a sickness from which he never recovered, and 
which proved fatal to him, such gift took effect only to the extent 
of a third of his property — Kureemun v. Mullick Enaet Hossein^ W. 
R., Sup. Vol. 221 (1864); Molk Enaet Honseiny, Kureemoonissa^ 
S W. R. 40 (1865). 

The term marz-uUmaut is applied under Mahoinedan laW not 
only to diseases which actually cause death, but to diseases from 
which it is probable that death will ensue, so as to engender in the 
person afflicted with the disease an apprehension of death in order 
to guard against acts done by a person afflictod with a disease 
which may disturb his calm judgment, that law has provided that 
the person afflicted with the disease shall be deemed incompetent 
to make a gift of his property until after the! eapijratibn„ of A year 
from the date on which be^ was aRabk6d\witb the di8bHse<¥^Xai^^ 
Beehee v. Bibbun Beebee^ & N; W* P.; JBL 0. Kv 159 (1874). ci. : 


Qualifiea* 
tions neoes- 
sary ia the 
donor. 
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The provisions of Mahomedan law applicable to gifts made hj 
persons labouring under a fatal disease do not apply to a so-called 
gift made in lieu of a dower-debt, which is really in the nature of 
a sale — Ghulam Mustafa v. Hu'tnnat^ I* L. R., 2 All., 854 (1880). 

Where a Mahomedan suffered from a certain sickness for more 
than a year and while in full possession of his senses and without 
any immediate apprehension of death, made a gift, held, that 
according to Mahomedan law such gift was valid — Muhammad 
Gulshere Khan v. Mariam Begam^ 1. L. R., 3 AIL, 731 (1881). 

Under Mahomedan law, the acts of disposition by a person 
suffering from an illness which induces the apprehension of death, 
and which eventully causes death, have only a qualified effect given 
to them — Wazir Jan v. Altaf Ali^ I. L. R., 9 AIL, 357 (1887). 

A death-bed gift is not valid unless the heirs give their assent 
and possession is taken — Sharifa Bibi v. Gulam Mahomed^ I. L. 
R., 16 Mad., 43, per Wilkinson, J. (1892). 

A careful study of the principles enunciated in the most autho- 
ritative Hanifa works would show that in determining whether the 
donation of a person suffering from a mortal illness comes within 
the doctrine applicable to marz^ul^maut gifts, several questions 
have to be considered, viz. — (1) Was the donor suffering at the time 
of the gift from a disease, which was the immediate cause of his 
death ? (2) Was the disease of such a nature or character as to 

induce in the suffering person the belief that death would be 
caused thereby, or to engender in him the apprehension of death ? 
(3) Was the illness such as to incapacitate him from the pursuit of 
his ordinary avocations or standing up for prayers, a circumstance 
which might create on the mind of the sufferer an apprehension of 
death ? (4) Had the illness continued for such length of time 

as to remove or lessen the apprehension of immediate fatality, or 
to accustom the sufferer to the malady ? The limit of one year 
mentioned in the law books does not lay down any hard-and-fast 
rule regarding the character of the illness ; it only indicates that 
a continuance of the malady for that length of time may be 
regarded as taking it out of the category of a mortal illness— 
Hassarat Bibi v. Golam Jaffar, 3 O. W. N., 57 (1898). 

According to Mahomedan law a death-illness (marz^uUmaui) 
is one which it is highly probable will end fatally whether the sick 
person has taken to his bed or not, or whether in the case of a man^ 
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it disables him from rising up for necessary avocations ont of the 
house or not, or Tvhether in the case of a woman it does or does 
not disable her from necessary avocations within doors. Such 
illness is to be considered death-illness when a man cannot pray 
standing. But where the malady is of long standing, and 
there is no immediate apprehension of death, the illness is 
not a death-illness, so that a gift made by a sick person in such 
circumstances, if he is in the full possession of his senses, is 
not invalid ; and where the malady had lasted a year, it 
should be considered of long continuance — Fatima Bibee v. 
Ahmad Bahsh^ I. L. R., 31 Cal., 319, per Bampini, J. (1903). 


Art. 487. The ownership of the property is only How owner 
transferred to the donee by actual and complete delivery transferi^. 
of possession. 


If the property is already in possession of the donee 
and he has accepted the gift, ownership is transferred 
to him by the mere transaction and a fresh delivery is 
not necessary. 


Notea 


Bahrr-ul-Rayek, VoL 7, p. Hll ; Kauz-uz-Dakaiq, 
p. 303 ; Fatawa-i-Alamgiri, Vol. 5, p. 230. 

Zaidu-nil-Ambani, Vol. 2, p. 233. 

In a hibaM^waz or gift for consideration, seizin of the 
donee is not necessary according to Mahomedan law — Meer Nujeeb^ 
ullah V. Kuseema^ 1 Sel. Rep., S. D. A., 13 (1795). 

According to Mahomedan law a real transfer of property by a 
Mahomedan in his life-time, reserving not the dominion over the 
corpus of the property, nor any share of dominion over the corpus, 
but simply stipulating for and obtaining a right to the recurring 
produce during his life-time, is a complete and valid gift — Umjad 
Ally Khan v. Mohumdee Begum^ 11 M. I. A., 517 ; 10 W. R., 25, 
P. C. (1867). 

According to Mahomedan law in order to make a gift valid, 
seizin is absolutely necessary —A v. Ameeroonisia^ 9 W. 
R., 257 (1868) ; Bunnoo v. Hedayut^ 6 Sel. Rep., 8. D. A., 17 
(1835) ; Neermulee Bebee v. AMindaniita Bebee^ 6 Sel. Rep., 



S48 


tKSTimtmd Of IIIl8SAI.ifAK liAW. 


S. D* A., 859 (1840) $ Obedur Beta v. Malumed Muneer^ 16 
W. R., 88 (1871) ; Shahjan Bibee v. Stdh Ckunder Skaha^ V3L 
IV. a, 814 (1874). 

According to Mahomedan law the word tamlik means assign* 
ment of ownership. Tamliknamah is said to be applicable alike to 
a deed of sale or gift, and gifts are said to be of two kinds, tamlik 
and iskat^ the last properly applicable only to mere rights, and 
gifts by tamlik is restricted by the definition to ayn or specific 
things. The term tamlik^ therefore, applies to those gifts in which 
an assignment of ownership over corporal property is possible, 
and that is only a term for a kind of gift on which the law 
applicable to gift is binding— /S'. Kasum v. Shaista Bibi^ 7 N.-W. P., 

H. O. R., 313 (1875). 

Where the subject-matter of the gift was not transferred to the 
donee during the life-time of the donor, who made the gift during 
his death-illness held, that the possession of the 

donee, who was manager of the donor, was not such possession as 
would render the gift valid according to Mahomedan law — Valayet 
Hoftsein v. Maniran^ 5. C. L. R., 91 (1879). 

By Mahomedan law, a gift cannot be valid unless it is 
accompanied by possession, and it cannot be made to take effect at 
any future definite period — Yusuf Ali v. Collector of Tippera^ 

I. L. R., 9 Cal,, l&%,per Garth, C. J. (1882). 

In dealing with questions of Mahomedan law of gift, it should 
not be forgotten that works of very ancient authority were 
promulgated many centuries ago in Bagdad, and other Maho- 
medan countries, under a very different state of laws and society 
from that which now prevailed in India ; and that although the 
British Courts did their best here in suits between Mahomedans 
to follow the rules of Mahomedan law, it was often difSicult to 
discover wliat those rules really were, and still more diflScult to 
reconcile the differences which so constantl}^ arose between the 
expounders of Mahomedan law, ordinarily current in India, 
namely, Abu Hanifa and his two disciples. 

The rule of Mahomedan law, that no gift could be valid unless 
the subject of it was in the possession of the donor at the time 
l^hen the gift was made, though undoubtedly laid down in several 
works of more or l^s authority, must, so far as it related to laud, 
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iiaye relation to cases where the donor professed to give away the 
possessory interest in the land itself and not merely a reversionary 
right in it. Of ooorse the actual seizin or possession could not 
be transferred, except by him who had it for the time being. 
What was usually called possession in this country, was not actual 
or khag possession^ but the receipt of the rent and profits. Lands, 
therefore, let out on lease, could be made the subject of a gift 
under Mahomedan law.. 

The rule of Mahomedan law, that a gift of an undivided share 
in property was invalid, on the ground of Musha or confusion 
•on the part of the donor, and that a gift of property to two donees, 
without first dividing their shares, applied only to such properties 
which were capable of division or partition — Mullick Abdool 
^uffooT V. Muleka^ I. L R., 10 Cal., 1112, per Garth, C. J. (1884). 

According to Mahomedan law of gift, a request to attorn 
to the donee is sufficient delivery and possession of the property — 
Shaih Ibhramy. Shaik Suleman^ I. L. R., 9 Bom., 146 (1884). 

The principles of Mahomedan law prohibit indefinite gifts 
and gifts in future exclude the validity of such to take effect 
at an indefinite future time^—Chekkonekutti v. Ahined^ I. L. R., 
10. Mad., 196 (1886). 

Where possession is transferred by a donor to a donee in 
pursuance of a deed of gift previously executed, the provisions 
of Mahomedan law are satisfied. — Anivari Begam v. Nizam’- 
^din, 1. L R., 21 All, 165 (1898). 

Mahomedan law requires that the donor should be in actual 
or at least constructive possession and that he should give actual or 
at least constructive possession to the donee. — Ismal v. Ramji^ 
1. L. R., 23 Bom., 682 (1899). 

Where a Mahomedan did not execute any formal transfer of 
u certain property to his wife but merely presented a petition to 
the Revenue Court, in which he stated he had transferred his 
rights and interests to his wife, held, that it was not a valid gift 
according to Mahomedan law — Mumtaz-un-missa v. Tofail Ahmad^ 
L. R., of 28 AIL, 264 (1905). 

A Mahomedan holder of property may in his life-time give 
away the whole or part of his property if he complies with 
certain forms ; but it is incumbent upon those who seek to set 
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up such a transaction to show very clearly that those forms have 
been complied with. It may be by deed of gift simply, or by 
deed of gift coupled with consideration. If the former, unless 
accompanied by delivery of the thing given, so far as it is capable 
of delivery, it is invalid. If the latter (in which case delivery 
of possession is not necessary) actual payment of the considera- 
tion must be proved and the hon6L fide intention of the donor to 
divest himself in proesenti of the property, and to confer upon 
the donee must also be proved— Mehdi Hasan v. 
Muhammad Hasan^ 10 W. N., 706, P. 0. (1906). 

See Section 129 of the Transfer of Property Act (IV of 1882). 

Persons Art. 488. Any owner, capable of disposing of his 

property, can give the whole or part of it to an ascendant, 
a descendant, a collateral relation, or a stranger even of 
a different religion, provided always that the conditions 
requisite for the validity of a gift are fulfilled. 

Notes. 

Kurat-ul-Ayoon, Vol. 2, pp. 307, 308. 

Zaidu-nil-Ainbaiii, Vol. 2, p. 236. 

Of what a Art. 439. A gift may consist of the usufruct of 

gift may , ® 

considt. property in favour of the donee, during his lifetime with 
the condition that the property is returned to the donor 
or to his heirs, should the donee die first. 

A donatio mortis causa is void and of no effect. 
Things thus given become the property of the donor’s 
heirs, but can be left with the donee by way of loan. 

Notes. 

Jawahir-i-Nayera, Vol. 2, p. 14 ; Fatawa-i-Alam- 
giri, Vol. 5, p. 228 ; Fatawa-i-Kazi Khan, Vol. 4, p. 297. 

ZaidU'Dil-Ambain, Yol. 2, p. 237. 

Where the quantity of the consideration in a gift is undefined 
and unknown, the deed is inoperative according to Mahomedan 
— Atman BiU v. Ibrahim, 5 Sel. Rep., 355 (1833). 
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Where a gift of the whole property is made in favour of only 
one donee, according to Mahomedan law, specification of the pro- 
perty is not requisite — Saheebun v. Khoda Buxsh^ 6 SeL Rep., 
S. D. A., 51 (1835). 

It is quite clear that under Mahomedan larw, a donatio mortis 
causa is not efEeckual as a gift, but only as a will and that to render 
a gift valid it must be accompanied by delivery of possession — 
Meer Ashruff Ally v. Nusebun Bebee^ 2 Hay, 163 (1863). 

According to Mahomedan law a gift of property which is not 
to take eflfect till the death of the donor is null and void. The 
courts in this country have invariably applied in practice the 
Mahomedan law to a variety of cases other than those coming 
under the denomination of inheritance, marriage and caste and 
whenever they administered Mahomedan law to Mahomedans, 
they administered justice according to equity and good conscience 
— Zohorooddeen v. Baharoolla^ W. R., Sup, Vol., 185 flSGl). 

Under Mahomedan law a gift made in contemplation of death 
though not operative as a gift operates as a legacy —jE'Xrm Beebee v. 
AshrufAU, 1, W. R., 152 (1864). 

Where a deed of gift expresses in plain language the specific 
shares of the property and that the gift wns made in lieu of the 
whole dower, there can be no room for doubt as to the meaning 
and intention of the contracting parties in regard to the particular 
subjects either of the gift or of the consideration — Saliiba Begum v. 
Atchamma^ 4 Mad. H. O. R,, 115 (1868). 

Where the interest of each of the donees is not defined by an 
instrument, the gift is bad according to Mahomedan law — Sayad 
Valimia v. Gulam Kadr, 6 Bom. H, C. R., 25, per Couch, C. J. 
(1869). 

Where a Mahomedan made a gift of certain villages in favour 
of his sister-in-law and declared that she might manage the said 
villages for herself and apply their income to meet her necessary 
expenses and pay the Government revenue, held, that the gift was 
a hiba-hiUewaz or gift for a consideration, and the villages belonged 
to her absolutely — M. Faiz Ahmed Khan v. Qhulam Ahmad Kltan^ 
I. L. R., 3 All., 490 ; L. R,, 3 L A., 25 (1881). 

Where a Mahomedan made a gift of a house to a certain 
person for the purpose of residence, held, that the meaning of such 
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» conveyance being perfectly clear the donee took the property 
absolntely. Where the Sonni law is distinct and the Shia law is 
silent on a subject ; the intention in the latter system is to adopt 
the Sunni rule to Shias — Nasir Huiain v. Sughra Begam^ I. L. 
R, 5 AIL, 505, per Stuart, 0. J. (1883). 

Where there was a gift in effect of a portion of the future 
revenues of certain villages to the extent of Rs. 4,000 per annum, 
it was held to be invalid according to Mahomedan law. A gift 
cannot be made of any thing to be produced in future although the 
means of its production may be in the possession of the donor. 
The subject of the gift must be actually in existence at the time 
of the donation — Amtul Nissa v. Mir Nurudin, 1. L. R., 22 
Bom., 489, per Farran, C. J. (1896). 


SECTION II, PROPERTY THAT MAY BE LAWFULLY GIVEN.* 
(Arts. 440—446.) 

<3[ift of undi- Art. 440. The gift of an undivided share in any 
in property property, not by its nature divisible, transfers the 
iMiuha). ownership by delivery of possession provided the un- 
divided share is known and specified (M^usha). 

Property is held to be indivisible when it admits of 
no division or when division would render it altogether 
unfit for use, or unfit for the use for which it was 
destined before division. 


Notes. 

Koodoori, p. 136 ; Fatawa-i-Alamgiri, Vol. 5, p. 229; 
Kurat-ul-Ayoon, Vol. 2, p. 323. 

Baillie, Bk. 8, Chap. 1, p. 508 ; Hamilton’s Hedayah, Vol. 
3, Bk. 30, Chap. 1, p. 483 ; Zaidu-nil-Ainhani, Vol. 2, p. 239. 

It is a well known maxim of Mahomedan law, that to render 
a gift valid it is necessary that the subject of it be defined, and 
distinct and separated from all other property not intended to be 
conveyed or which cannot lawfully be conveyed by gift — Meer 
Ubdool Kureem v. FukhroomsaBemm, 3 Sel. Rep., 8.0. A. 60(1820). 

By Mahomedan law a gift is vitiated by confusion— AfayVdaA v. 
-Muhammad Ali, 5 Sel. Rep., S.D.A., 162 (1831). 
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According to the Shia School of Mahomedan law, the gift of 
undivided property is valid — Kasim Ali v. it/uAammacf JTasen^ 5 SeK 
Rep., S- D. A., 258 (1832). 

Mahomedan law reoognizes distinction between gift for a 
consideration, and gift on condition of a retarn. One is, and the 
other is not, vitiated by confusion and non^possession — Imdad AU 
v. Kadir Baksh^ 5 Sel. Rep., S. D. A., 345 (1833). 

One of two sharers can, under Mahomedan law, give over his 
share to the other even before partition — Ameena Bibee v. Zeifa 
Bibee, 3 W. R., 37 (1865). 

Where a deed of gift executed by a Mahomedan purported to 
give to one of his sons one-ttird of his property, and which was 
without consideration and unaccompanied by delivery of possession 
and'intended to operate after the donor’s death, held, that it was 
invalid according to Mahomedan law — Khvjooroonissa v. Bonshttn 
Jehan, L. R., 3 I. A., 291 (1876). 

A defined share in a landed estate is a separate property to 
the gift of which the objection, under Mahomedan law, regarding 
giftof joint and undivided property, does not apply — Jiiaan Bakhsh 
v. Imiiaz Begam^ I. L. R., 2 All., 93 (1878). 

A gift of part of a thing which is capable of division is not 
valid unless the said part be divided off and separated from the 
property of the donor, but a gift of part of an indivisible thing is 
valid according to Mahomedan law— iTasem Husain v. Sharif-ita- 
nissa^ I. L. R., 5 All., 285 (1883). 

Where the object of the gift is an undivided moiety of a house, 
which had not been partitioned and the donee is not a co-sharer 
but a third person, such gift is invalid under Mahomedan law— 
Emnabai v. Hajirabai^ I. L. R., 13 Bom., 352 (1888). 

According to Mahomedan law, where there are three sharers 
of a certain property,*one may give his share to either of the other 
two before division. 

Where a gift authorizes the donee to take possession of the 
property, and the donee subsequently takes possession of it, the 
gift is valid, although the donor was not in possession at the time 
when the gift was made— Buksh Khan v. Hosseini Bibi^ 
L. R., 15 I. A., 81 ; I. L. R., 13 Cal., 684 (1888). 
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The doctrine relating to the invalidity of gift of Musha 
under Mahomedan law is wholly unadopted to a progressive 
state of society, and ought to be confined within the strictest 
rules ; but possession taken under an invalid gift of Musha transfers 
the property according to the doctrines of both the Sunni and Shia 
Schools — M, Mumtaz Ahmad v. Zubwda Jan^ I, L. R., 11 All., 
460, P. 0. (1889). 

The validity of a gift was not a question regarding succes> 
sion, inheritance, marriage or caste, or any religious usage or 
institution, and therefore the rules of Mahomedan law with 
regard to gifts are not necessarily the rules by which the Madras 
Courts should decide such a question. 

The rule of Mahomedan law with regard to Musha is that a 
gift of an undivided share in a subject capable of division is not 
good because it would lead to confusion — Alabi Koya v. Mussa 
Koya, I. L. R., 24 Mad., 513 (1901). 


How owner- 
ship is trans- 
ferred in a 
gift of an 
undivided 
share of divi- 
sible pro- 
perty. 


Art. 441. The gift of an undivided share in any 
divisible property, in favour of even a co-parcener does 
not transfer ownership in spite of delivery of possession, 
unless the share given is divided and separated from 
that part which is not given, nor must the part which is 
not given be immediately joined to the other part, nor 
must it be occupied by other property of the donor. 
Property is held to be divisible, when it admits of divi- 
sion, without depreciation, and when it can be used 
after division in the same way as before. 


Notes. 

Jawahir-i-Nayera, Vol. 2, p. 8; Fatawa-i-Alamgiri, 
Vol. 5, pp. 229, 230, 232 ; Hidaya, Vol. 3, p. 269 ; 
Fatawa-i-Kazi Khan, Vol. 4, 282. 

Zaidu«nil-Amvani, Vol. 2, p. 239. 

According , to Mahomedan law a gift of a portion of any- 
landed property without distinct allotment of it, and delivery of 
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possession to the donee, is invalid — Azeemodin Fatima Beehee^ 

1 Sel. Rep., S D.A,, 31 (1 799), 

To render a gift valid, it is necessary that the property given 
be divided off from the shares of co-parceners, and complete 
possession be given — Kishwar Khan v. Jeioun Khan^ 1 Sel Rep., 
S. D. A,, 33 (1799). 

Where a Mahomedan lady made a gift of certain undivided 
shares of her property, which was under a mortgage, in favour of 
a person, and the produce of the shares was applied during her 
lifetime after the gift just as it bad been before the gift, viz,^ part 
to her creditors and part to the miiintenance of the donor herself, 
held, that there was no such surrender and delivery of the 
property given to the donee as is requisite to make a valid gift 
according to Mahomedan law — Khader Hussain Sahib v, Hussain 
Begum Sahiba^ 5 Mad. H. C. R., 114 (1869), 

The general rule of Mahomedan law is that anything which 
is capable of division, when given to two persons, should be 
divided by the donor at the time of the gift, or immediately 
subsequent thereto and prior to the delivery to the donee, in order 
that the objection of confusion {Musha) may be avoided, and full 
and complete seizin obtained — Nezam-'ud-din v. Zaheda Bihi^ 
6 N. W, P., H. C, R, 338 (1874). 

Where there is a bond fide intention on the part of the father 
to make a gift in favour of his minor son, the law will be satisfied 
without change of possession, and will presume the subsequent 
holding of the property to be on behalf of such minor. 

The principle of the rule of Mahomedan law that the gift of 
Musha^ or an undivided part in property capable of partition, was 
invalid, does not apply to definite shares in Zamindaries, which 
are in their nature separate estates, with separate and defined 
rents — Ameeroonissa v. Abedoonissa^ L. R., 2 I. A., 87 (1874). 

Where possession was changed in conformity with the terms 
of a gift, that change of possession would be suflBcient to support 
the gift, even without consideration according to Mahomedan law — 
Kamarunnista Bibi v. Hussaini Bibi^ 1. L. R,, 3 AIL, 266, P. C. 
(1880). 

Possession is necessary to make a gift perfect, where the 
nature of the transaction was such that possession is possible. 
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Aocordingly, where the right to reoeire pension was assigned 
over by a deed to the donee, held, it. was a valid gift. 

Where the donor’s interest was separate, the principle of 
Muiha or undivided part, was not applicable — Sahilnun-'nma Bibi 
V. Hafiza Bibi, I.L.R,, 9 All.,, 218, per Edge, J. (1887). 

Mahomedan law relating to Musha ought to be confined 
within strictest rules. It does not apply to gifts of definite sbarea 
of Zamindaries or to a definite share of the moneys in the hands 
of the Accountant-General — Ehrahimbhai v. Fulbai, I.L.R., 26 
Bom., 577 (1902). 


Where the Art. 442. Where the property given is by nature 

joix^^ joined to any other property of the donor, and the 

pro^rty of donor occupies either property and the property is 
capable of being divided, the gift is only valid when 
the donor has made the division and given delivery of 
possession to the donee, or the latter, authorized by 
the donor, has effected the division and taken 
possession. 


the donor 
but is 
capable of 
belnfl: 


Where the property given is joined to any other 
property of the donor, and is occupied, the gift is 
void, unless such property has first been separated 
from the property not given. 


The gift is valid if the property given is occupied 
by property not given, and ownership is transferred 
by delivery of possession even without separation. 

The donee who receives undivided property, given to 
him while it is occupied and not separated, cannot validly 
dispose of it. He is responsible for any loss occasioned 
by his own action, by accident or by use. The donor 
or his heirs can dispose of or recover such undivided 
property, even when the gift is made in favour of a 
relation within the prohibited degrees.^ 


* See Art 22. 
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Notes. 

Kurat-ul-Ayoon, Vol. 2, pp. 320, 325 ; Fatawa-i- 
Alamgiri, Vol. 4, pp. 231, 232. 

BailHe, Bk. 8, Chap. 2, p. 512 ; Zaidii-nil-Ambani, Vol. 2, 
p. 243. 

In Mahomedan law, a necessary condition of gift is, that 
property given be not attached to, or included in, the property 
of another (so as to be undefined) ; and if it be land, that the 
partition be determined by known boundaries ; in which case 
alone gift is perfect — J after Khan v. Iluhshee Behee^ 1 Sel. Rep., 
S. D. A., 16 (1796). 

j 

According to Mahomedan law, divisible property must either 
be divided at the time when gift thereof is made to two persons, 
or the donor must, immediately after the gift has been made and 
before the property has been actually made over, divide and 
present it to the donees, in order that the objection of confusion 
{Musha) may be avoided and full and complete seizin obtained, 
which is essential to the validity of a gxii’—Khanum Jan v. 
Jan Beehee^ 4 Sel. Rep,, S. D, A., 266 (1827). 

A deed of gift, comprising Zamindari and other property, 
of which the donor was in receipt of rent and profits, was held 
to be a valid gift in favour of the donee according to Mahomedan 
law — Sajjad Ahmad v. Kadri Begam^ I. L. R., 18 All., 1 (1895). 


Art. 448. That which is not considered to have a 
separate existence cannot be made the subject of a 
valid gift, such as the flour in growing wheat, the oil in 
sesame, and the butter in milk. 

Notes. 

Bahrr-ul-Rayek, Vol. 7, p. 312 ; Fatiawa-i- Alain- 
giri, Vol. 5, p. 228. 

Hamilton’? Hedayah, Vol. 3, Bk. 30, Chap. 1, p. 484 ; 
Zaidu-nil-Ambani, Vol. 2, p. 245. 


(lift of that 
which is not 
considered 
to have a 
separate 
existence. 
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Art. 444. Any gift of an undivided share in 

undivided ° . 

•hare in property capable of partition although still in an un- 
property is divided state is valid, so long as the gift is made in 
whL'made name of all the co-owners. 

with the CH y . 1 • r 

consent of buch a gift cannot be niade in favour ot two 

co-owLrfl. persons in easy circumstances, unless there is a previous 

partition specifying the share of each donee. This class 

of gift however is valid if made in favour of two poor 

persons. 

Notes. 

Kurat-ul-Ayoon, Vol. 2, p. 335 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 230, 231 ; Radd-ul-MuhtSr, Vol. 4, p. 
565. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 1, p. 485 ; 
Zaidu-nil-Ambani, Vol. 2, p. 245. 


Creditor can 
validly 
make a gift 
of hift debt 
to the 
debtor. 


Art. 446. A creditor can validly make a gift of 
his debt to the debtor. Such a gift is complete without 
acceptance on the part of the donee, unless the latter 
actually refuses to be released from the debt. 


Notes. 

Fatawa-i-Alamgiri, Vol. 5, p. 234 ; Durrul-Mukh- 
tftr, Vol. 3, p. 107. 

Baillie, Bk. 8, Chap. 3, pp. .522, 523 ; Zaida-nil-Ambani, 
Vol. 2, p. 247. 


^a*deftfto favour of anybody 

anybody but except the ‘debtor is void, unless it is an assignment of 
is*vo1d!^*”*^ a debt or a legacy, or consists in powers given to the 
donee to recover such debt and to keep what he so 
recovers. 
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Notes. 

Durrul-Mukht&r, Vol. 3, p. 107 ; Fatawa-i- 
Alamgiri, Vol. 5, p. 234. 

Zaida>nil-Ambani, Vol. 2, p. 248. 

See Section 131 of the Transfer of Property Act (IV of 
1882). 


SECTION III. — PERSONS CAPABLE OP BECElVlNti A CIFT. 


(Arts, 447—449.) 


Art. 447. A gift made in favour of a minor by ^ gift to a 

.. minor by hi« 

the latter s executor or guardian is complete by the guardian is 

complete by 
tbe mere act 
of giving. 

Where the donor is the father or the mother or 


mere act of giving. 


any other person having authority over the child, pos- 
session of the gift may be taken on the minor’s behalf 
by such person. 


Where the gift is composed of divisible property 
it must be actually in the possession of the donor or in 
deposit, or with a partner ; it must not be in the 
hands of a mortgagee, pledgee or person holding it 
wrongfully. 


A gift made to an adult is only valid when it is 
received by the donee during the donor’s lifetime either 
in person or by an agent. 


Notes. 

Kurat-ul-Ayoon, Vol. 2, pp. 329, 330 ; Fatawa-i- 
Alamgiri, Vol. 5, pp. 238, 239. 

Zaidu-nil-Ambani, Vol. 2, p. 249. 

A gift made by a father to a son not of age, although posses- 
sion of the subject given be not delivered to the son, is valid, 
according to Mahomedan law, on the presumption, that tbe father 
was trustee for his minor son — Neumzee Feratuh v. Atlutsee, 1 Sel. 
llepl S. D. A., 41 (1800). 
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The general rule of Mahomedan law, no doubt, requires that,, 
to make a gift valid and effectual, the intention to give should be 
demonstrated by a relinquishment of the thing given and an. 
acceptance thereof by the donee. This is the role between 
strangers. A gift of property by a father to his minor son is not 
governed by the above rule. A seizin by the guardian of a minor 
is sufficient for the minor and if the guardian is himself the donor 
and in possession of the propert}'^, no formal delivery and seizin 
is required — Wajeed Ali v. Ahdool Ali^ W. B., Sup. VoJ. 121, per 
Morgan, J. (1864). 

By Mahomedan law, it is not necessary that possession should 
follow so as to comjdete a gift to an infant child — Gyaz^ood^deen 
V. Fatima^ 1 Agra H. 0. 11., 238 (1866). 

A deed of gift executed by a Mahomedan lady in favour 
of certain persons standing in a fiduciary relation to her is 
not valid — Rnjahai v. Jsmail Ahmed^ 7 Bom. H. C\ R., 27 
(1870). 

Where there is on the part of the fatlier of a minor a bond 
fide intention to make a gift to the minor, the provisions of 
Mahomedan law are satisfied without actual change of posses- 
sion and it would be presumed that the subsequent holding of the 
father is on behalf of the minor — H^issain v. Mira, 1. L. B., IS 
Mad., 46 (1889). 

According to Mahomedan law a father can make a valid 
gift in favour of his son with a reservation by the donor for 
himself, but where the donee does not become the exclusive 
owner of the property, the gift is invalid — Ibrahim Ali Khan 
V. Ummat^uUZohra, I. L. R., 19 AIL, 267, P. O. (1896) ; L. R., 
24 I. A., 1. 

Where a Mahomedan executed a deed of gift in favour of 
her niece and subsequently sought to have it cancelled on the 
ground that possession of the subject of the gift was not given, 
held, that in the absence of fraud there was no reason to cancel 
a deed which had no existence in Mahomedan law — Umrao Bibi v. 
Jan Ali Shah, I. L. R., 20 AIL, 465 (1898). 

Where the uncle of a minor Mahomedan girl relinquished 
-•« favour a certain share in a property to which he was^ 
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entitled, and the Collector undertook the responsibility of manage- 
ment of the minor’s property, held, that relinquishment of such 
share was not a mere gift according to Mahomedan law but a 
transfer of property, supported by consideration which was valu- 
able — Mahammadunissa Begum v. Bachelor^ 1. L. R, 29 Bom., 428 
(1905). 

Where the donor was an aunt of the donee, and the donee 
had been brought up and treated by her as a sou, and the intention 
of both the donor and donee was that the donor should eontiniie 
to reside with the donee, ami under the circumstances it would 
have been a mere empty formality for the donor to have left the 
house and removed therefrom all her goods and chattels for the 
purpose of completing the gift and then immediately to have 
returned to it, and where the donor in the most clear and emphatic 
language divested herself of all her interest in the property the 
subject-matter of the gift, held, that according to Mahomedan 
law the gift was a complete and perfect gift — Ilumera Bihi v. 
Najm-xin-nissa^ I, L. R., 28 Alb, 147 (1905). 

Art. 448. Any person having legal authority 
over a minor may take possession of a gift made by a 
stranger in the minor’s favour. 

When a minor has reached the age of reason, he 
can validly receive a gift even though his father is 
alive. 

Notes. 

Durrul-Mukht^r, Vol. 3, p. 103 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 239, 240. 

Zaidu-nil-Ambani, Vol. 2, p, 252. 

By Mahomedan law a gift by a father of property in favour 
of his son was complete without delivery. It became the son’s 
from the date of the transaction, and if possession had not been 
delivered, there would have been a right to take it, or during his 
minority any member of his family could have done so for him — 
Hussain Khan Bahadur v. Nateri Srinivasa^ 6 Mad. H. 0. R., 356 
(1871). 


Any ptM'Hon 
having legal 
authority 
over a minor 
may take 
possession of 
a gift made 
in minor’s 
favour. 
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Husband Art. 449. After the celebration of marriage, a 

^ive'a*^ husband can receive a gift made in favour of his 
Svour^rfWe *«i®or wife even though she has a father living. He 
minor wife, cannot, however, validly do so before the celebration- 
of the marriage, nor after she has attained her majority. 

Notes. 

Durrul-MukhtAr, Vol. 3, p. 104 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 239, 240. 

Zaidu-nil-Ambani, Vol. 2, p. 253. 

SECTION IV. — REVOCATION OF GIFTS. 

(Arts. 460—464.) 

Where a 460. A donor can revoke a gift either wholly 

revokes or in part, even when he has renounced the right 
of revocation, except in the cases mentioned in the 
following Articles. 

Notes. 

Durrul-Mukht&r, Vol. 3, p. 104 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 238 ; Kurat-ul-Ayoon, Vol. 2, 
p. 338. 

Hamilton’s Hedayah, Vol. .3, Bk. 30, Chap. 2, p. 48.5 ; Zaidu- 
nil-Ambani, Vol. 2, p. 254. 

As to donor’s right to revoke a gratuitous allowance for life 
given to a stranger — 1 Mad. Dec. 118 (1814). 

Revocation Art. 461. Revocation is not lawful where there 

there^ir***'** increase of the thing given of such nature as 

increwein to be united to it, and which enhances the value of 
talf* such gift. 

Where the increase is not united to the gift, there 
is no obstacle to revocation, whether such increase is 
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derived directly from the gift or not. The same rule 
applies in the case of a rise in value of the thing given. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 566 ; Patawa-i-Alam- 
giri, Vol. 5, pp. 235, 240 ; Bahrr-ul-Rayek, Vol. 7, 
p. 320 ; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 486 ; Zaidu- 
nil-Ambani, Vol. 2, p. 253. 


Art. 462. The death of one of the parties to the 
gift after delivery of possession bars the right of 
revocation. 


Notes. 

Radd-ul-Muhtar, Vol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, 
p. 320; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2 , p. 486 ; Zuidu- 
nil-Ambani, Vol. 2, }). 258. 


Art. 453. The right of revocation is also forfeited 
when the donee has definitely disposed of the gift ; but 
it continues to exist when no definite disposal has 
taken place. Where the donee has sold a part of the 
property constituting the gift, the donor can revoke 
the remainder. 


Notes. 

Radd-ul-Muhtar, Vol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Vol. 5,pp.235, 240; Bahrr-ul-Rayek, Vol. 7, p. 320 ; 
Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, [). 486 : 
Zaidu-nil-Ambani, Vol. 2, p. 258. 


Death of 
either party 
after deli- 
very of 
gift bars the 
right of 
revocation. 


Right of 
revocation is 
hIso forfeited 
if the donee 
has disposed 
of the gift. 
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Gift by 
husband to 
wife and 
mc€ versd 


Art. 464. A gift made by the husband and accept- 
ed by the wife either before or after the celebration of 
the marriage is irrevocable, nor can it be revoked after 
the marriage is dissolved. 

A wife can give the husband a house containing 
furniture belonging to her, and although the house is 
thus occupied with goods belonging to her, the gift is 
valid. 

Notes. 

Radd-ul-Muht^r, Vol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, p. 320 ; 
Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Hamilton’s Hedayab, Vol. 3, Bk. 30, Oliap. 2, p. 486 ; Zaidu- 
nil-Anibani, Vol. 2. p. 259. 

Where a Mahomedati husband made a hiba-hil^ewaz in favour 
of bis wife, gave her possession of the property, when he was not 
in debt, nor did he intend to defraifd creditors, held, the gift was 
valid according to Mahomedan law — Doe dem Ramtonoo v. Bihee 
Jeemit^ 1 Fulton, 152, per Peel, 0. J. (1843). 

A wife may, according to Mahomedan law, hold property 
independent of her husband, and as a husband may make a valid 
gift to his wife, it can only bo necessary that a gift should be 
accompanied with such a change of possession as the subject is 
capable of, and as is consistent with the continuance of the relation 
of husband and wife — H, 11, Azim-un-Nissa Becfum v. Clement 
Dale, 6 Mad. H. C. R., 455 (1868). 

In order to render a gift by a Mahomedan husband to his 
wife in lieu of dower valid, it was necessary that it should be 
accompanied with such a change of possession as the subject was 
capable of, and as was consistent with tlie continuance of the 
relations of husband and wife. Transfer of seizin is unnecessary 
in a hiha-hil^waz or gift for consideration. Where a transaction 
by way of hiha-hil-ewaz is shown to be a real transaction and it is 
unafifeoted by undue influence, fraud or the like, all that lias to 
be shown to support the transaction, is the actual jiassing of 
consideration agreed to be given — Muhammad Esuph v. 
Pattamsa, I. L. R., 23 Mad., 70 (1899). 
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The acts essential for giving validity to a hiha or gift 
according to Mahoinedan law are tender, acceptance, and 
“ seisin,” but the manner in which seisin is to be effected 
must be considerably modified, to suit the peculiar relations 
recognised as existing between husband and wife in the Maho- 
medan community. The property of each is separated and 
independent of the other ; either can make, and both are 
encouraged by law to make, gifts to the other, in order “ to 
promote mutual affection,” and so strongly is this principle 
inculcated that retractation of such a gift is not allowed, although 
ill many other cases it is lawful. A wife can make to her husband 
a valid gift of the house in which both are residing, although it 
contains her separate property, and though both continue to reside 
in it afterwards. Upon principle a husband is et|ually at liberty 
to bestow upon his wife the house in which both are living, and in 
which they afterwards continue to reside, provided he has power to 
make the gift, and do make it bond fide and not in comtemplation 
of fraud upon creditors or others. The only difficulty is to com- 
ply with the exigency of the law, which requires seisin” or 
exclusive possession to be given. If a husband with full })ovver 
to give executes a deed of gift, and in accordance with its provi- 
sions hands over symbolical possession of a house or property by 
keys, &c., and also to mark more strongly the bond Jules of the 
intention, actually goes out of the house before witnesses in order 
to leave it and all within it in the full and exclusive possession of 
his wife, no further act is necessary to give effect to that gift 
consistently with exercising his other legal rights as a husband. 
A wife has at that time the power afforded to her of taking and 
keeping exclusive possession of the gift, and of continuing to 
reside in the house, but Mahomedan law gives the husband the 
right, and moreover makes it his duty to reside with his wife. 

The seisin” under Mahomedan law appears to be analogous 
to the livery of “ seisin” as formerly existing in England, and to 
have been effected much in the same way as by a delivery of a 
sod or twig of the land, or the ring or hasp of a door, in the name 
of ‘‘ seisin.” In Coke on Littleton 57a it is laid down “ If the 
deed be delivered in the name of ‘ seisin’ of the land, or if the 
feoffor (or donor) saith to the feoffee (or donee) take and enjoy 
this land according to the deed, or enter into this land, and God 
give you joy, these words do amount to a livery of “ seisin. ” 
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INdTlTDTSS OF HOSUAUIAIf hhW. 


Irrevocable 

gifts. 


Eight of 
revocation is 
forfeited if 
gift is lost 
while in 
donee’s 
possession. 


The relation of Ensband and wife, and bis legal right to 
reside with her and to manage her property, rebut the inference 
which in the case of parties standing in a different relation would 
arise from a continued residence in the bonse after the making of 
the hiba, and in the husband generally receiving the rents accruing 
to that house— -dwina Bibi v. Khatija Bibi^ 1 Bom. H. 0. R., 
157, per Sausse, C. J. (1864). 


Art. 466. Every gift made in favour of a relation 
within the prohibited degrees,^ whether Christian or 
Jew, subject to Muslim authority or not, or living in a 
Muslim State or elsewhere is irrevocable. 

Notes. 

Radd-ul-Muhtar, Vol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Vol. 5,pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, p. 320 ; 
Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Hamilton’s Hedayab, Vol. 3, Bk. 30, Chap. 2, p. 486 ; 
Zaidu-nil-Ambani, Vol. 2, p. 260. 

Where a Mahomedan made a remission of rent for three 
years, such remission would be complete at the termination of 
each year respectively ; in other words, delivery of the gift was 
made to the donee, and Mahomedan law, although allowing 
revocation of gifts at any time before delivery, is precise as to the 
impossibility of revoking a gift after delivery without the consent 
of the donee — Enaet Ilossein v. Khoohunnissa^ 11 W. R., 320 
(1869). 


Art. 466. The right of revocation is forfeited if 
the gift is lost while in the donee’s possession, whether 
such loss is occasioned by any act of the donee, by 
accident, or by use. Where there is a partial loss, the 
ris:ht of revocation exists over the remainder. 


• See Al t. 22. 
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Notes. 

Radd-ul-Muht4r, Vol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240 ; Bahrr-ul-Rayek, Vol. 7, 
p. 320 ; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Zaidu-nil-Ambani, Vol. 2, p. 260. 


Art. 467. Where, after a gift is made, the donee 
offers some specified compensation [ewaz) which the 
donor accepts, the latter can no longer revoke the gift : 
Provided that the compensation offered is not a part of 
the gift itself. 


Notes. 

Radd-ul-Muht^r, Vol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240 ; Bahrr-ul-Rayek, Vol. 7, 
p. 320 ; Kurat-ul-Ayoori, Vol. 2, pp. 340, 354. 

Hamilton’s Hetlayab, Vol. 3, Bk. 30, Chap. 2, p. 486 ; Zaidu- 
nil-Ambaiii, Vol. 2, p. 261. 

Where a Mahomedan lady in exchange for certain ornaments 
made a gift of half of her property in favour of a person, on 
condition that the latter should not alienate it but leave it to two 
other persons named in the hibanamah^ held, that according to 
Mahomedan law the gift by her of the property in consideration 
of the ornament, amounted to a sale ; that such sale was good 
and valid and could not be vitiated by the conditions specified in 
the deed of conveyance — Mirza Beebee v. Toola Beebee^ 4 Sel 
Rep., S. D. A., 425 (1829). 

A gift for a consideration is in effect a sale and purchase 
under Mahomedan law not vitiated by confusion of property or 
defect of possession — Syud Hussain Ali v. Fiyaz Uddin, 5 Sel. 
Rep., S. D. A., 283 (1832). 

A revocation of a gift without consideration is valid accord- 
ing to Mahomedan law unless the donee made additions to the 
subject of the gift or transferred the possession to another — 


Gift cannot 
be revoked 
where it is 
made with 
coropenea- 
tion (evm). 
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INSTITUTES OF MUS8ALMAN LAW. 


Where 
donor is 
deprived of 
the com pen - 
aation. 


Shah Makdvm Bahhsh v. Luif Ali^ 5 Sel. Rep., S. D. A., 
416 (1834). 

A hiha-hil~e\joaz or a gift for consideration made in contempla- 
tion of marriage is valid under Mabomedan law — Kvlsoon v. 
Ameernrinma^ 1 Hj’de, 150 (1862). 

According to Mabomedan law a hiha-hil-eioaz is different 
from an out-and-out sale and gift. It partakes of the character of 
both, and where there is sufficient consideration, it is valid — 
Solah Bihee v. Keerun Bihee^ 16 W. R., 175 (1871). 

The fundamental conception of a hiha-hil-ewaz in Mabomedan 
law is that it is a transaction made up of two separate acts of 
donation, that is, it is a transaction made up of mutual or reci- 
procal gifts between two persons, each of whom is alternately the 
donor of one gift and the donee of the other. 

For the validity of a gift under Mahomedan law, possession 
of the gifted property by the donor at the time of the gift, or at 
least at some time, so as to enable him to deliver possession to the 
donee, is a condition indispensable — Rahim Bakhsh v. Muhammad 
Hasau^ I. L. R., 11 AH., 1, fer Mahmood, J. (1888). 


Art. 468 Where the donor is deprived of the com- 
pensation made in respect of a gift, he can revoke the 
whole gift, if it exists in kind and there be no increase 
or other impediment that prevents revocation. 

Where the donee is deprived of a gift, he can 
recover the compensation he gave, if it exists in kind. 
In case of its loss he can claim something of like nature, 
or he can claim the value of the gift. 

Notes. 

Durrul-MukhtSr, Vol. 3, p. 105 ; Fatawa-i-Alam- 
giri, Vol. 5, p. 240, 

Hamilton’s Hedavah, Vol. 3, Bk. 30, Chap. 2, pp. 486, 487 ; 
Zaidu-nil-Ambani, Vol. 2, p. 262. 
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Art. 469. Where a person has made a gift of Where gift 
property belonging to another, which perishes while in P®* ’*'***• 
the donee’s possession, and the owner demands return of 
the property and the donee pays him compensation for 
the same, the latter cannot recover the compensation he 
has paid from the donor. 

Notes. 

Durrul-MukhtSr, Vol. 3, p. 106. 

Zaidii-nil-Ambaiii, Vo). 2, p. 264. 


Art. 460. In no case can a father pay compensa- Father can- 

. . . notpaycom- 

tion out of the property of his minor child, who is the pensation 

j out of bi« 

donee. minor chilcl*8 

Notes. P'“P®’^*y' 


Durrul-Mukhtfir, VoJ. 3, p. 105. 
Znidu-nil-Ambnni, Vol. 2, p. 265. 


Art. 461. A gift made in favour of a poor man 
and taken possession of by him is irrevocable. 


A gift in 
favour of a 
poor man ia 
irrevocable. 


Notes. 

Jawahir-i-Nayera, Vol. 2, p. 15 ; Fatawa-i-Alara- 
giri, Vol. 5, p. 238. 

Zaidu-nil-Ambani, Vol. 2, p. 265. 


Art. 462. A gift is rescinded either by a mutual How revoca- 
agreement between the parties concerned, or by the 
judge. If the donor seizes the thing given without either 
a decree or the donee’s consent, he is answerable to the 
donee for any loss occasioned by his own act, accident 
or use. 
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After the donor has obtained an order for revoca- 
tion from the judge and has given notice thereof to the 
donee, the latter becomes liable for any loss occasioned 
to the gift while it is in his possession. 

Notes 

Kurat-ul-Ayoon, Vol. 2, p. 355 ; Fatawa-i-Alaiu- 
giri, Vol. 5, pp. 235, 238. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, (!liap. 2 , p. 487 ; Zaidn- 
nil-Ambani, Vol. 2, j). 265. 


Where gift Art. 468. When a gift is made, subject to com- 

compenaa-'*^*' pensatioii being given and such compensation is fixed 
at the time the gift is made, the gift is only 
valid when delivery has been made on both sides : 
such a gift is invalid when the objects comprising the 
compensation are not separated though capable of 
being so. 

This reciprocal delivery in each ease transfers the 
ownership, and the transaction is equivalent to an ex- 
change, and is subject to the laws governing sales. 
Such transaction can therefore be annulled for latent 
defects in the contract or in the objects it deals with, 
and either party is entitled to withdraw from it. 

Where neither party makes delivery or only one 
does so, the right of revocation remains open to both 
parties. 

Notes. 

Kurat-ul-Ayoon, Vol. 2, pp. 357, 358 ; Fatawa-i- 
Alamgiri, Vol. 5, pp. 240, 241. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 488 ; 
Zaida-nil-Ambani, Vol. 2, p. 267^ 
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Art, 404. A charitable gift is subjected to the 
same conditions as an ordinary gift. Ownership is only 
transferred by delivery. 


Motes. 

Durrul-Mukhtar, Vol. 3, p. 107 ; Fatawa-i-Alamgiri, 
Vol. 5, p. 248. 

Zaidu-nil-Ambani, Vol. 2, p. 268. 

A of a fund “ to be disposed of in charity as my 
executor shall think right ; ” is a valid charitable bequest according 
to Mahomedan law — Ganghai v. Thavar Mulla, 1 Bom. H. C. R., 
71 (1863). 


CHAPTER II. 

WILLS. 

(Arts. 465—505.) 

SECTION I. — THE NATURE OF A WILL : THE CONDITIONS 
REQUISITE FOR ITS VALIDITY .* PERSONS CAPABLE OF MAKING 
A WILL. 

(Arts. 406—481.) 

Art. 405. A will is the act by which a person, 
while living, gratuitously transfers the ownership of his 
property, such transfer not to take place until after his 
death. 


Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 459. 

Baillie, Bk. 10, Chap. 1, p. 613 ; Zaidu-nil-Ambani, Vol. 2, 
p. 269. 

Where a Mahomedan affixes his signature to a will as a 
consenting party, such will is valid under Mahomedan law — 
Khadejah Beehee v. Suffer Alt, 4 W. R., 36 (1865). 


A charitable 
gift is like 
an ordinary 
gift. 


Definition o 
a will. 



272 


INSTITUTES OF MUSSAUMAK LAW. 


By Mahomedan law a will need not be in writings and it 
it is found that the deceased expressed her will, and that it was 
her Inst will, the omission to put it into writing, will not deprive 
it of legal effect — Tameez Begum v. Furhut Hossein^ 3 N, W. P.^ 
H. C. II., 55 (1870). 

The policy of Mahomedan law appears to be to prevent 
a testator interfering by will with the course of the devolution 
of property according to law among his heirs, although he may 
give a specified portion, as much as a third, to a stranger. But 
it also appears that a holder of property may to a certain extent, 
defeat the policy of the law by giving in his lifetime the whole 
or any part of his property to one of his sons, provided he 
complies with certain forms. It is incumbent, however, upon 
those who seek to set up such a proceeding to shew very clearly 
that the forms of Mahomedan law, whereby its policy is defeated, 
have been complied with — Khujooroonissa v, Bousliun Jehan^ 
L. R., 3 I. A., 291 (1876). 

Where a Mahomedan lady by her will directed that the 
monthly allowance granted to her by Government should be paid 
to certain persons after her death, held, that it was a good bequest 
under Mahomedan law — Prince Suleman Kadr v, Darah Alt 
Khan, L. R., 8 I. A., 117 (1881). 

Where a Mahomedan by his will gave certain talookdari 
estate to his grandson, the latter took a heritable interest in it — 
Faiz Muhammad Khan v. Muhammad Saeed Khan, L. R., 25 
I. A., 77 ; I. L. R., 25 Cal., 816 (1898). 

Where a Mahomedan lady made a will which was not signed 
by her or any one on her behalf, yet the document represented 
her real will, held, that according to Mahomedan law, a will may 
be made either verbally or in writing, and no special form or 
solemnity for making or altering a will is prescribed — Aulia 
Bibi V. Ala^ud-din, I. L. R., 28 All., 715 (1903). 

See Mogul Begum v. Fukeerun Beehee, 3 N. W. P., H. C. R., 
288 (1866) ; Khajoorunnissa v. Roheemannissa, 17 W. R., 190 

(1872) ; Aga Mahomed Jaffer Bindanim v. Koolsom Beebee, 
I. L. R., 25 Cal., 9 P. C. ; L. R., 24 I. A., 196 (1897) ; Mazhar 
Husen v. Bodha Bibi, I. L. R., 21 AIL, 91 P. 0. ; L. R., 25 I. A., 
219 (1898). 
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Art. 466. Any person 
sound mind can make a will. 


who is an adult and of An adult 


person can 
make a will 


At the time the will is made, the legatee must 
be actually living or at least conceived, and the object 
bequeathed must be susceptible of being transferred 
after the testator^s death. 


Any bequest made by a lunatic is void. A bequest 

made by a minor is also void, whether it is unconditional 
or subject to his attaining his majority. 


Notes. 

Radd ul-Muhtar, Vol. 5, pp. 119, 452, 457, 458; 
Patawa-i-Kazi Khan, Vol. 4, p. 422. 

Baiilie, Bk. 10, Ohap. 1, p. 614 ; Hamilton’s Hedayah, Vol. 4, 
Bk. 52, (lhap. 1, p. 673 ; Zaidu-nil-Ambani, Vol. 2, p. 270. 

Where a Mahomedan made a will and made a certain testa- 
mentary disposition in favour of the lawful son of his eldest son, 
not then born, held, that such son born after the testator’s death 
was, according to Mahomedan law, incapable of taking any 
bequest under the will. 

Scott, J., observed as follows : — 

“ The conditions of a valid bequest are that the testator is 
competent to make the transfer of the property, that the legatee 
is competent to receive it, and that the subject of the bequest is 
susceptible of being transferred. The second condition is 
obviously incapable of fulfilment by any one not in existence at 
the time of the testator’s death ; and the only relaxation of the 
rule is the case of a child in the womb, if born within six months 
from the date of the bequest. In the Code of Mahomedan law 
according to the Hanefite Rite, prepared by a Council of Pundits 
(Ulamas) from the University Mosque of El Azbar at Cairo ten 
years ago, and which is now in use in Egypt, this rule is thus 
express^^d : — Pour faire un testament il faut etre libre^ majeur^ 
sain d*esprit et joaissant de son litre arbitre, 11 faut en outre 
(pie le l^gataire soit r^ellement vivant ou au moins coni^u et la chose 
liguie susceptihU d*itre transfirie aprks la mort du testateuP^ 
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When 
bequests of 
a prodigal 
are valid. 


What 

property can 
be bequeath- 
ed. 


Where the 
whole of 
testator's 
property 
may be 
bequeathed 
to a single 
person. 
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(Droit Mussulman, s. 531 ) — Ahdul Cadur Haji Mahomed v. 
C* A. Turner^ 1. L. R., 9 Bom., 153 (1334). 

Art. 467. The bequests of a prodigal are only 
valid, when they are made in f^ivour of the poor, or 
of piou8 or charitable institutions. 

Notes. 

Hidaya, Vol. 3, p. 241. 

Zaidu-nil-Ainbaiii. Vol. 2, p. 273. 

Art. 468. Movable or immovable property can be 
bequeathed, as well as the use or produce of such 
property for a definite period or in perpetuity. 

Notes. 

Bahrr ul-Rayek, Voi. 8, p 459. 

Zaidu-nil-Ainbani, Vol. 2, p. 274. 

Where a Mahomedan by his will gave certain shares in his 
property to his widow and other heirs and directed that his vson 
should continue in possession ‘ always’ and ‘ for ever’ and thereby 
restricted alienation by such heirs, held, that the right of an heir 
to her share in the property was clear upon the terms of the 
instrument and that she was entitled to recover possession of the 
same — Muhammad Ahdul Majid v, Fatima Bibi^ 1. L. R., 3 All., 
39, P. C, ; L. R., 12 I. A., 159 (1835). 

Art. 460. A person without heirs and not in debt 
to the full amount of his estate, can bequeath the whole 
or part of his property to any person he^chooses. 

Notes. 

Radd-ud-Muht&r, Vol. 5, p, 452 ; Patawa-i-Alam- 
giri, Vol. 7, p 64. 

Baillie, Bk. 10, Chap. 1, p, 615 ; Zaidu-nil-Ambani, Vol 2, p, 

274. 

Where an instrument contained the words : ‘‘ the ownershi| 
of the property to be in me whilst I am alive”, held, ihat it was i 
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Hijeqfiesfc by the testatrix of the whole of her property which was 
invalid according to Mahomcdan law — Sfiek Muhammad v. Shek 
Imamuddin^ 2 Bom. H. C, R., 50, Couch, 0. J. (1865). 

A Mahomedau lady made a will disinheriting her nenrest 
relations and leaving her entire property to her nephew mslan 
had naslan hatnan bad hatnan^ held, that the devise to the nephew, 
under Mahoinedan law, was absolutely to him, and that the words 
quoted simply gave him full power over the estate, and did not 
extend the devise to his sons in case of his death before the 
testator — Oomuttoonnissa v. Areefoomussa^^ "W. R., 66 (1865). 

According to Mahomedan law a testatrix is entitled to make 
a devise of her whole property — Mahomed Altaf Ali v. Ahmed 
Buksh, 25 W. li., 121 (1876). 

Art. 470. Bequests made by a person in debt io 
the full amount of his estate are only valid; when the 
creditors release the testator or consent to the legacies. 

Notes. 

Radd-ul-Muhtir, Vol. 5, p. 452. 

Hamilton’s Hedayab, Vol. 4, Bk. .52, Chap. 1, [>. 673 : 
Zaidu-nil-Ambani, Vol. 2, p. 275. 

A wasiatnamah or will, diverting all the property belonging to 
the testator from his next heirs, is invalid under Mahoinedan law 
— S, Jumeenooddeen Ahmed v. M, IJossein Ali, 2 W. R., 49 (1865). 

Art. 471. A bequest in favour of an heir is only 
valid when assented to after the testator’s death, by the 
other heirs capable of disposing of their rights. 

In determining whether a person is an heir or not, 
regard is to be had to the time of the testator’s death, 
and not to the time the bequest is made. 

The assent once given by an lieir who is not a 
legatee is irrevocable, and he can be compelled to deliver 
up the legacy he has assented to. 

Where some of the heirs, who are not legatees, 
assent, such assent will take eftect with regard to 


Wlien a 
bequest 
made by a 
person ni 
debt to the 
full amount 
of his estate 
is valid. 


When a 
bequest in 
favour of an 
heir is valid. 
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them only and proportionately to their shares in tho 
estate. 

Notes. 

Fatawa Sirajiah, Vol. 4, p. 423 ; Fatawa-i-Alam- 
giri, VoL 7, p. 64. 

Zaidu-nil-Ambani, Vol. 2, p. 276. 

A will made in favour of one heir, cannot take eflFect without 
the consent of the other heirs according to Mahoinedan law — 
Syed Latf Aliv, Syed Bahut Alt^ G Sel. Rep., S. D. A. 190 (1837). 

A Mahomedan cannot make a bequest of more than a moiety 
of his estate in favour of his daughter — Mahomed Mvdun v. 
Khodezunnissa^ 2 W. R., 181 (1865). 

According to Mahomedan law a will which never received the 
requisite assent from the heirs of the testator, is inoperative to 
alter the right of possession of the heirs— Qati/r Alt Khan v. Nowsha 
Begurn^ 2 N. W. P., H. C. 11., 154 (1867). 

In order to render a will valid under Mahomedan law, the 
assent of the heirs must be given after the death of the testator, 
because any assent given to the will before his death is no assent 
at all — Nusrut Ali v. Zeiaiinnissa^ 15 W. R., 146 (1871). 


Art. 472. When a person is competent to dispose 
of his property by will, he can bequeath one-third of it to 
a stranger. The validity of the bequest does not in 
this case depend upon the assent of the heirs. 

A bequest exceeding one-third of the property is 
only valid upon the assent, after the testator’s death, of 
the heirs capable of disposing of their rights. Assent 
given by the heirs during the testator’s lifetime is void. 

Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 64 ; Radd-ul-Muhtd,r,^ 
Vol 5, p. 453. 

fiaillie, Bk. 10, Chap. 1, pp. 614, 615; Hamilton’s Heduyah,. 
Vol. 4, Bk. 52, Chap. 1, p. 672 ; Zaidn-nihAmbani, Vol. 2, p. 276. 

It is a well-known principle of Mahomedan law, that 
bequests to {wsons, not being legal, are restricted to a third of the 


Where a 
person can 
oequeath 
one-third of 
his propert} 
to a 

stranger. 
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tesiator^s estate — Soobhanee %\ Bhetun^ 1 Sel. Rep., S. !)• A., 464 
(1811). 

A Mussalman may freely, by his will, give his property to 
strangers ; but to his relations in blood he has no occasion to 
heqneath anything, for they, the relations, are to have their 
respective shares according to Mahomedan law, as it is mentioned 
there. And if a man disposed of his property to his heirs and 
relations, to one more and to another less, or if the testator omit 
any of his relations, and after his death the heirs and relations 
agree to the bequests made, the will remains valid ; otherwise the 
will is only valid for the bequests made to the strangers, and 
invalid for the heirs and relations of blood, who are to receive 
their respective shares according to Mahomedan law — Keramatul 
V, Nissan Bihee^ 2 Morley, 120 (1817). 

Where a Mahomedan bequeaths less than one-third of his 
property to a person, such bequest is valid under Mahomedan 
•law — Nawab Amin^ood^-Dowlah v. S^/ud Boshun Ali Khan^ /) 
M. I. A., 199 (1851). 

Under Mahomedan law a testatrix can dispose of only one- 
third of her property and the remaining two-thirds must pass to her 
heirs. Where the executor obtains probate of a will under the 
Probate and Administration Act (V of 1881), he is a mere trustee 
in respect of the two-thirds of the estate for the heirs of the 
testatrix — Nanxib Akbari Begum v. Nuzhat-^ud-dowla, 1 Oal. 1 j. J,, 
594 ; 9 Cal. W. N., 938, P. 0. (1905). 

Where a Mahomedan testator after making certain provisions 
for his widow and daughters divided his property between his 
sons and imposed certain conditions and limitations, and where 
the will was assented to by the heirs of the testator after his 
death, held, that according to the ordinary rules of Mahomedan 
law the gift was good as an absolute gift and the conditions and 
limitations were void. Life-estates and contingent interests are 
-not recognized by Mahomedan law — Abdul Karim Khan v. Abdul 
Qayum Khan^ I, L. R., 28 All., 343 (1906). 

The Hedaya lays down that, as in the case of most^ other 
•nations, the Mabomedans have to a certain limited extent permitted 
fhe disposition of property by will. The author shows that. 
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Husband 
and wife can 


prf,md facie^ each a testamentary disposition is more op}>o8ed to 
legal principle even than a gift to vest in future, because at the 
time of vesting, the property has actually passed from the donor. 
He, however, on the whole vindicates this limited testamentary 
power, because it is desirable that men should be enabled, when 
warned by the approach of death, to supply their deficiencies. 
It is then declared, that one-third of the estate is the utmost 
which can be diverted at the pleasure of the testator from the 
legal heirs, and for this a precept of the Prophet himself is quoted. 
His words do not encourage testamentary disposition but permit 
it to the extent of a third. 

The commentator then considers how the consent of heirs 
can validate a testamentary disposition of property in excess 
of one-third, and the doctrine is : “ Their consent indeed during 
the life-time of the testator is not regarded, for this is an assent 
previous to the establishment of their right ; they are therefore 
at liberty to annul it on the death of the testator. It is otherwise 
where the consent is given after the event, for as this is an assent 
subsequent to the establishment of their right, they are not 
afterward at liberty to annul it.'’ This doctrine is unquestion- 
ably a logical consequence of the impossibility of giving that 
which one has not and of the invalidity of a gift to take effect 
in future. Further, tlie alienation of one-third to a portion of the 
heirs will not be legal without the assent of the other heirs 
subsequently to the death of the testator, because their benefits 
already sufficiently secured by the law are not within the reason 
of the rule on which testamentary disposition is established, and 
such a bequest would, as the certain occasion of family dissension, 
be opposed to public policy — Cheraehom Vittil v. Valia 
PudiaM, 2 Mad. H. 0. R., ;*550 (1865). 

See Aesha v. Aesha^ 1 Borr. S. D. A., Bom., 339 (1818) ; 
Oanghai v. Tavar Mullah^ 1 Bom., H. 0. R., 71 (18G3) ; Ekin 
Behee v. Jf. Ashruf Ali^ 1 W. R., 152 (1864) ; Baboo Jan v. M. 
Noorool Huq^ 10 W. R , 375 (1868) ; Snkoomiit Bibee v. Tl arm 
Aliy 22 W. R., 400 (1874); Fatima Bihee v. Ariff Ismailjee Bham, 
9 G. L. R., 66 (1881). 


Art. 478 Provided there is no other heir, husband 
and wife can make bequests to each other. Should 
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there be another heir the bequest is subject to the beau»thto 
- , eacn othdi*. 

latter s consent. 

Notes. 

Fatawa-i- Alamgiri, Vol. 7, p. 64 ; Tahtavi, Vol. 4, 
pp. 317, 318. 

Zaidn-nil-Ainbani, Vol. 2, p. 281. 

A Mussalraan cannot make a bequest in I’avour of some of his 

heirs to the exclusion of others without their consent. 

1 Mad. S. D. A., Dec., p. 254 (1820). 

A Mahomedan testator cannot, under Mahoraedan law, give 
preference to one heir over another — Hidayat Alt v. Tajan^ 5 Sel. 

Rep,, S. D. A., 335 (1833). 

The rule of Mahomedan law is that a legacy cannot be left to 
one of the heirs without the consent of the rest — Ahedoonissa v. 
Ameeroo7}issa^ D W. R., 257 (1868). 

Art 474. A bequest made in favour of a person Where a 

directly responsible for the homicide or even accidental mX^in 

death of the testator is void, unless the heirs assent 

to the bequest, or the author of the crime is a minor, 

lunatic or the testator’s sole heir. tesutor i. 

void. 

A person who has been the indirect cause of the 
te.stator’s death does not lose the benefitj of a bequest 
made in his favour. 

Notes. 

Fatawa-i- Alamgiri, Vol. 7, p. 64 ; Tahtavi, Vol. 4, 
pp. 317, 318. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, (Jhap. 1, p. 672 ; Zaidii- 
nil-.4mbiini, Vol. 2, p. 282. 


Art. 475. A bequest made in favour of a child in Where 
its mother’s womb is valid, provided it is born alive 
either within six months from the date of the bequest if chlw*ln*the 
the father is alive, or within two years from the date of '» 
the mother’s separation existing at the date of the 
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bequest, and caused either by the father’s death or a 
perfect or imperfect irrevocable repudiation.' 

If the mother bears twins and both are living, each 
takes one-half of the legacy. Should one of the twins 
die after birth, its share is divided among its heirs, 
and if one of them die before birth, the whole legacy 
falls to the survivor. 

Notes. 

Radd-ul- Muhtar, Vol. 5, p. 455 ; Fatawa-i-Alam- 
giri, Vol. 7, p. 65. 

Hamilton’s Heda)’ah, Vol. 4, Bk. 42, Chap. 1, p. (174 ; Zaidu- 
nil-Ambani, Vol. 2, p. 284. 

See Ahdul Cadur llaji Mahomed v. G. A. Turner, I. L. R., 9 
Bom. l.’)8, per Scott, J. (1884). 


Cliari table 
beq nests 
are valid. 


Art. 476. Bequests made in favour of mosques, 
charitable institutions, hospitals and schools (madrasahs) 
are valid. Such bequests are employed in building such 
institutions, in relieving the poor who frequent them, and 
for their maintenance and other necessary expenditure, 
according to custom and to the testator’s wish. 

Bequests can also be made for works of public 
utility generally. Such bequests are employed in carry- 
ing out such acts as are beneficial to the community as a 
whole. This would include the building of bridges, the 
making of roadways, the construction of mosques, 
assisting needy theological students, and any other works 
that are useful and beneficial to the public and do not 
tend to the benefit of private individuals. 


Notes. 


Radd-ul-Muht&r, Vol. 5, p. 463 ; Fatawa-i-Alam- 
giri, Vol. 7, p. 68. 

Zaidu-nil-Ambani, Vol, 2. p. 286. 


' See Al t 239. 



WILLS. 


281 


Art. 477. Difference of religion or of nationality 
presents no obstacle to the validity of a bequest. A 
Muslim can bequeath to a non-Muslim, and a legacy is 
also valid which is made by a non-Muslim, in favour of 
a Muslim. 

Notes. 

Tahtavi, Vol. 4, p. 317 ; Hidaya, Vol. 4, pp. 641, 
674 ; Radd-ul-Muht&r, Vol. 5, p. 285. 

Hamilton’s Hedayah, Vol. 4, Bk. .’)2, (Ihap. 1, ji. 671 ; 
.2aidu-nil-Amliani, Vol. 2, ji. 287. 

Sec Sale’s Koran, Obap. LX, p. 447. 


Art. 478. A bequest only takes effect after formal 
or tacit acceptance subsequent to the testator’s death. 
Acceptance during the testator’s lifetime is null and 
void. A legatee becomes the owner of the property 
bequeathed by his mere acceptance of the same after 
the testator’s death, and independently of taking 
possession. 

Where the legatee neither accepts nor refuses the 
legacy, the property bequeathed remains in abeyance. 
It does not become the property of the heirs of the 
legatee, until the latter has either signified his acceptance 
•or refusal, or until he dies, but if the legatee dies after 
the testator, without expressing his intention, the legacy 
devolves upon his heirs. 


Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 64 ; Tahtavi, Vol. 4, 
p. 318 ; Radd-ul-Muhtftr, Vol. 5, p. 458 ; Hidaya, 
Vol. 4, p. 642. 

Hamiltou’s Hedayab, Vol. 4, Bk. 52, Chap. 1, p. 673 ; 
.Zaidn-nil-Ambani, Vol. 2, p. 288. 


l>ifft*renc« 
of religion 
does not 
render a 
bequest 
invalid. 


A bequest 
must ue 
accepted 
subaeq uent 
to the tes* 
t'itor’s 
death. 
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Oircura- 
BtmnceB con- 
nected with 
the revoca- 
tion of a 
bequent. 


Denial of 
a bequest 
does not con- 
stitute revo- 
cation. 


Testator 
is not res- 
ponsible for 
the loss of 
object of be- 
quest wiiile 
in his pos- 
lession. 


Art. 470. A testator can revoke a bequest either 
expressly or by any act to the object of the bequest 
occasioning a change in its name, and substantially 
modifying its nature and the use to which it was 
destined. 

Where there is an increase to a bequest of such a 
nature that the property bequeathed cannot be disposed 
of without the increase, or where the object of the 
bequest is subsequently disposed of by the testator, the 
bequest is thereby revoked. 

Revocation also takes place where the testator joins 
the object of a bequest to some other property from 
which it cannot be separated or can only be separated 
with difficulty. 

Notes. 

Radd-ul-Muht4i', Vol. 5, pp, 458, 459. 

Hamilton’s Heilayah, Vol. 4, Bk. .o2. Chap. 1, pp. 674, 67.’) ; 
Zaidu-nil-Ainbani, Vol. 2. p. 290. 

Art. 480. Denial of a bequest does not constitute 
its revocation, any more than the plastering or demoli- 
tion of a house which has been bequeathed constitutes 
revocation. 

Notes. 

Tahtavi, Vol. 4. pp. 318, 319. 

Hamilton’s Hedaj ali, Vol. 4, Bk. 52, Chap. 1, p. 675 ; 
Zaiilu-nil-Ambani, Vol. 2, p. 291. 

Art. 481. A testator is not responsible for the 
loss of the object of a bequest while it is in his posses- 
sion. 

Where the object bequeathed is lost while in the 
possession of one of the heirs, the latter is not respon- 
sible for such loss, provided it is accidental. Loss 
occasioned to the object bequeathed by the testator’s 



BIGHTS OF THK LKGATKB. 


283 


use thereof is equivalent to revocation. The heirs on 
the contrary are responsible for any loss resulting from 
their use, whether the loss happens before or after 
acceptance. 

Notes. 

Ziiidu-nil-Ainbaiii, Vol. 2, p. 292. 


SECTION 11. — RIGHTS OF THE LEGATEE. 

(Arts. 482-487.) 

Art. 482. A testator, leaving heirs him surviving 
can only validly dispose of one-third of his property by 
way of bequest. Should he make a bequest in excess 
of one-third and should the heirs not assent, the legatee 
is only entitled to a third of the testator’s whole pro- 
perty, provided the latter made the bequest while in 
good health. 

Notes. 

Hedaya. Vol. 4, p. 674 ; Radd-ul-Muhtflr, Vol. 5, 
pp. 453, 465. 

Zaidu-nil-Ainhiini, Vol. 2, }>. 293. 

A Mahoinedan can alienate only onc-third of his ])ro{)erty by 
will, and the other two-thirds must pass to his heirs — Rmia BefpiDi 
V. Aka Mnohnmmnd Jhrahim, 1 Sel. Ue[t., S. I). A., 199 (1806). 

Under Mahoinedan law, the eon.sent of heirs, in respect of a 
bequest to a stranger, need not bo express, Imt it may be signified 
b}' conduct showing a fixed and unequivocable intention- -Miw/at- 
ram v. Aliilvl Kai/inn, 1. I>. R., 26 Itoin.. 497 (1902). 

Art. 488. Where a testator has bequeathed to two 
dilferent persons two legacies, equal in amount, which 
together exceed one-third of his property and the heirs 
do not assent to the two dispositions, the two legatees 
are entitled to equal shares in one-third of the estate. 

Where there are two legacies of unequal amount 
and one exceeds a third of the estate, this third part 


A testator 
having heirs 
can omv dis- 
pofte of one- 
third of his 
property by 
way of be- 
quest 


Where 
two equal 
legacies are 
bequeathed 
which to- 
gether ex- 
ceed one- 
third of 
tile estate. 
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Where 
testator be- 
queaths an 
unspecified 
ahare sub- 
ject to vari- 
ation. 


Where one- 
third of 
property is 
oequeathed 
to two 
pereoDs one 
of whom was 
dead at the 
time the be- 
quest was 
made. 


is still to be divided equally between the two legatees 
each taking half. 

Notes. 

Hedaya, Vol. 4, p. 646 ; Tahtavi, Vol. 4, pp. 322,323. 

Hamilton’s Hednyah, Vol. 4, Bk.. r>2. Chap. 1, p. 676 ; 
Zaidu-nil-Ambani, Vol. 2, p. 293. 


Art. 484. Where a testator bequeaths an unspeci- 
fied share, the amount of which i.s subject to variation, 
the heirs are at liberty to allow the legatees such portion 
as they please . If the testator has no heir, the legatee 
is entitled to one-half of the estate and the other half 
falls to the hait-id-maV 


Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 465, 466. 
Zaidn-nil-Ambani, Vol. 2, p. 301. 


Art. 485. Where a testator has be(iueathed one- 
third of his property to two specified persons capable of 
inheriting, and at the time the bequest was made, one 
of them was dead or was proved to be missing, the third 
part so bequeathed will devolve in full upon the legatee 
who is living and present. 

Where one of two legatees dies before the testator 
his share lapses and the other legatee shall only be 
entitled to one -half of the third of the estate, and where 
the testator states that he bequeathes a third of his 
property to two persons, whom he names, and one of 
them is found to have been dead at the time of the 
bequest, the survivor is only entitled to one-sixth. 


* Or the public timsury. 
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Notes. 

Radd-ul -Muhtar, Vol. 5, pp. 465, 466, 469. 

Hamilton’s Hedayah, Vo). 4, Bk. 52, Cha]>. 2, p, 679 ; Zaidii- 
nil-Ambfini, Vol. 2, p. 602. 

Art. 480. Where a testator bequeaths a definite Where 

object or something specified and essentially divisible, bequeath, a 

as for example, the third of his money in specie, or of n^te and*' 

his flock of sheep, or of his garments all of the same 

quality, and if two-thirds of the object of which the the object 
^ . Ml 1 XT forming the 

bequest forms part perish, the legatee is entitled to the bequest 

full remaining third, so long as it is less than one-third 

of the total property left by the testator. 

Should the testator bequeath something not essen- 
tially divisible, such as one-third of his cattle or one- 
third of his garments which are of different kinds, and 
should two-thirds of the object of which the legacy 
forms a part perish, the legatee is only entitled to a third 
of the remaining third which has not perished. 

Notes- 

Radd-ul-Muhtar, Vol. 5, pp. 465, 468. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 22, p. 679 ; Zaidu- 
nil'Ainbani Vol. 2, p. 303. 


Art. 487- Where a testator bequeaths a speci- where 
fied sum of money and his estate consists in specie 
and money due, the legacy is to be paid out of 
a third of the available specie, provided that this there is a 
third is larger than or equal to the legacy. Where the Mwte!* 
the legacy exceeds a third of the specie available, the 
legatee takes this third and as the money -debt is recover- 
ed, he takes one-third of each sum recovered until the 
legacy is fully paid. 
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Where 
testator 
beaueaths 
rignt of 
residence in 
or the rents 
of house. 


Where 
testator 
bequeaths 
use or pro- 
duce of 
immovable 
property not 
exceeding 
one-third of 
his estate. 


Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 465, 468, 469. 
Zaidu-nil-Ambani, Vol. 2, p. 306. 


SECTION III. — BEQUESTS OF USE AND PRODUCE OF 
PROPERTY FOR A LIMITED PERIOD. 

(Arts. 488 — 493.) 

Art. 488 . Where a te.stator beijueaths the right 
of residence in or the rents of his hou.se for life tn- 
without .specifying any period, the legatee during his 
lifetime is entitled to reside in or to let and receive 
the rents of the house. On the death of the legatee 
however the property becomes the absolute property 
of the testator’s heirs. 

If the beijuest for use or produce is for a fixed 
period, the legatee is entitled to enjoy the bequest until 
the said fixed period has expired, and if the testator 
has bequeathed the usufruct of property for a number of 
years not specified, the enjoyment of the legacy sliall 
not exceed three years. 

Notes. 

Radd-ul-Muhtar, Vol. 5, ])p. 481, 482 ; Hedayah, 
Vol. 4. p. 668. 

Hiunilton’.'* Hedayah, Vol. 4, Bk. .'>2, (lliap. p. 692 ; Zaidii- 
nil-Ainbani, V^ol. 2, p. 307. 

Art. 489 . Where a testator bequeaths the use or 
the produce of immovable property which does not ex- 
ceed the third of his estate, the legatee is entitled 
to be placed in possession of such property and to enjoy 
it in accordance with the conditions of the bequest. 
Where the immovable property bequeathed constitutes 
the testator’s entire estate and the use or produce is 
divisible, such immovable property shall be divided into 
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three equal parts and. the legatee shall be entitled to 
one-third, and the heirs to two-thirds without power to 
dispose of them so long as the legatee’s right exists. 

Where the immovable pi'operty bequeathed does 
not constitute the testator’s entire estate though it 
exceeds one-third thereof, the said immovable property 
is to be divided in such a manner as will provide the 
legatee with a third of the use or produce of the whole 
estate. 

Notes. 

Kadd-ul-Muhtar, Vol. 5, p. 482; Hedaya, Vol. 4, 

p. 668. 

Hamilton’s Heilayali, Vol. 4, Bk. .'52, (Jhap. .'i, pfi. (11)2, 696 ; 
Ziii<lu-nil-Ambani, Vol. 2, p. 608. 

Art. 490. Where use, such as a right of residence, 
is bequeathed, the legatee cannot let the house. Where 
produce, such as rents, are bequeathed, the legatee is not 
entitled to the right of residence. 

Notes. 

Kadd-ul- Muhtar, Vol. 5, p. 482. 

Hamilton’s Hedayali, Vol. 4, Bk. .52, Ohai). .5, iip. 692, 696 ; 
Ziiidu-nil-Ambani, Vol. 2, p. 611. 


Art. 491. Where the produce of a certain piece 
of land is bequeathed, the legatee is entitled to the crops 
standing at the time of the testator’s decease, and to 
the crops which such land shall bear subsequc-ntly 
whether the legacy was given for life or without any 
period being specified. 

Notes. 

Badd-ul-Muhtar, Vol. 5, pp. 483, 484. 

Hamilton’s Hedayah, Vol. 4, Bk. .52, Chap. 5 , p. 69.5 ; Zaidn- 
nil-Ambani, Vol. 2, j». 612. 


High! of 
legatee in 
bequests of 
use and 
produce of 
property. 


Legatee's 
right to 
standing 
crops. 
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Learatee’s 
rijifht when 
produce of 
laud iH be- 
queathed 
without 
Wieution of 
any fxn iod. 


UBUfl'UCt of 
property 
may be be- 
queathed to 
one person 
and the 
property 
itself to 
another. 


Art. 402 . Where a testator bequeaths the pro- 
duce of his land^or garden without specifying any period, 
the legatee shall only be entitled to the crops standing 
at tlie time of the testator’s death and not to sub- 
sequent crops. 

If the testator bequeaths such produce for life, the 
legatee shall not only be entitled to the crops standing 
at the time of the testator’s death, but also to those 
which may be grown thereafter. If the property 
bequeathed bears no fruit at the time of the testator’s 
death, the rule still holds good as to subsequent crops. 

Notes. 

Radd-ul-Muhtfu’, Vol. 5, pp. 483, 484. 

Zaiclu-nil-Ambaui, Vol. 2, ]>. 312. 

Art. 498 . The testator may bequeath the usufruct 
of property ‘ to one person and the property itself 
to another. If the land bears produce, tithes, land tax, 
expenditure on irrigation and other expenses necessary 
for the improvement of the land, must be borne by the 
usufructuary ; but if the land is not bearing produce, 
these outlays and taxes must be borne by the legatee 
to whom the property itself has been bequeathed. 

Notes. 

Tahtavi, Vol. 4, pp. 334, 335. 

Zaidu-nil-Atnbani, Vol. 2, p.>313. 


SKCrriON IV. — DEATH-BED GIFTS AND TRANSACTIONS BY 
THE SICK. 

(Arts. 494—506.) 

Uncondi- -An unconditional gift made by a per- 

^"id^to the* health is valid to the extent of the 

extent of whole of his poperty. . 
whole pro- 
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Notes. 

Tahtavi, Vol. 4, p. 328. 

Hamilton's Hedayah, Vol. 4, Bk, 52, Chap. 2, p. 684 ; 
Zaida-niI*Ambani, vol. 2, p. 314. 

Art. 495. Bequests are valid to the extent of a 
third of the estate, even though bequeathed while the 
testator is not in good health. 

Notes. 

Tahtavi, Vol. 4, p. 328. 

Zaidn-nil-Ambani, Vol. 2, p. 317. 

See Ashadoola v. Shaiha Jhasor^ 2 Hay, 345 (1863) ; Ekin 
Beehee v. Ashraf AU^ 1 W. R., 152 (1864) ; Ashnifimissa v. 
Azeemun^ 1 W. R., 17 (1864) ; Kureemun v. MulUck Enaet 
Hossein, W. R. Sup. Vol, 221 (1864) ; 6 N.-W. P., H. 0. R., 
154 (1874) ; Gulam Mustapha v. Hurmat^ I. L. R., 2 All, 854 
(1880) ; Wazir Jan v. Altaf Ally I. L. R., 9 All, 357 (1887) ; 
Sharifa Behi v. Gvlam Mahomedy 1. L. R., 16 Mad., 43 (1892); 
Aga Mahomed Jaffer Bindanim v. Koohomy I. L. R., 25 Cal, 9, 
P. 0. ; L. R., 24 I, A., 219 (1897) ; Hassarat Bihi v. Oolam JaffaVy 
3 C. W. N., 57 (1898). 

Art. 490. Transactions of a gratuitous nature by a 
person during his last illness are valid as bequests only 
to the extent of a third of his property. 

Notes. 

Tahtavi, Vol 4, p. 328. 

Hamilton’s Hedayah, Vol 4, Bk. 52, Chap. 2, p. 684 ; 
Zaidu-nil-Ambani, Vol 2, p, 318. 

Art. 497. A gift made by a cripple, a paralytic or 
a consumptive person is valid in respect of the whole of 
his property, provided the malady has continued for 
one year without endangering his life : if his life is in 
danger the disposition is only valid to the extent of a 
third of his property 

tc 


party if 
made in 
good haaltli. 


When bf- 
quaata are 
valid only to 
the extent 
of a third of 
the estrtfce. 


Where trana* 
actions (»f a 
gratuitous 
nature are 
valid. 


Where gifta 
made by 
cripples, 
paralytics 
and con- 
siifuptives 
are valid 
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Where a 
person in 
last illness 
acknow- 
ledges a 
debt in 
favour of 
another who 
is not his 
heir. 


Where a 
sick person 
acknow- 
ledges a debt 
in favour of 
an heir. 


How the 
status of 
heir is to be 
determined. 


Notes. 

Radd-ul-Muht&r, VoL 5, p. 373 ; Fatawa-i-Alara- 
giri, Vol. 7, p. 77 ; Hedaya, Vol. 4, p. 637. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 685 ; 
Zaidu-nil-Ambani, Vol. 2, p. 314. 

See Lahhi Beehee v. Bibhun Beehee^ 6 N. W. P., H. 0. R. 159 
(1874) ; Muhammad Gulshere Khan v. Mariam Begum^ I. L. R., 
8 All, 731 (1881) ; Jlauarat Bihi v. Qolam Jaffer, 3 0. W. N., hi 
•. Fatima Bibee Ahmad Baksh^l. L. R., 31 Oal., 819, 
per Rampini, J. (1903). 

Art. 408. Where a person during his last illness 
acknowledges a debt in favour of another who is not his 
heir, such acknowledgment is valid in its entirety, even 
when the debt exceeds the whole value of the property. 

Notea 

Radd-ul-MuhtS,r, Vol. 4, p. 507. 

Hamilton’s Hedayah, Vol. 3. Bk. 2h, Ohaj). 3, p. 438 ; 
Zaidu-nil-Amhani, Vol. 2, p. 327. 

Art. 499. Where a sick person acknowledges a 
debt in favour of an heir, such acknowledgment is void 
unless assented to by the other heirs. On the other hand 
where he acknowledges having used a deposit entrusted 
to him by an heir, such acknowledgment is valid. 

Notes. 

Radd-ul-Muht&r, Vol. 4, pp. 509, 510. 

Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 437 ; Zaidu- 
nil-Ainbani, Vol. 2, p. 327. 

Art. 600. The status of heir must exist at the 
time the acknowledgment is made, whether such status 
arises from consanguinity, or any other cause existing 
at the time of the acknowledgment. 
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Notes. 

Radd-ul-MuhlAr, Vol. 4, p. 510 ; Vol. 5, p, 454. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 684 ; Zaidu- 
nil-Ambani, Vol. 2, p. 333. 

Art 501. Where a man in his last illness acknow- 
ledges a debt, or makes a bequest in favour of a wife, 
whoni during the same illness he has irrevocably 
repudiated at her own request, she is only entitled 
to whichever be the lower in amount of the ac- 
knowledged debt and legacy, or of the share of the 
estate which would devolve upon her as an uiirepudiated 
wife. 

Where repudiation did iiot take place at the wife’s 
request, she shall have the whole of her share in the 
estate, however large it may be, provided her husband 
dies during her Iddat. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 571 ; Vol. 4, p. 511. 

Hamilt;oii’.s Hedajith, Vol. 3, Bk. 25, Chap. 3, j). 438 ; 
Zaidu-nil-Ambani, Vol. 2, ]>. 335. 

Art. 502. Where a man is in debt to the full 
extent of his estate, and during his last illness remits a 
debt in favour of a debtor, such release is void. A 
release made in favour of a debtor who is also an heir is 
always void, whether the sick person is in debt or not. 

Notes. 

Radd-ul-Muhtar, Vol. 4, p. 508. 

Hainiltoa’s Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 437 ; Zaidu- 
nil-Ambani, Vol. 2, p. 336. 

Art. 503. Where a wife during her last illness 
remits a debt in favour of her husband, such release is 
only valid when aasented to by her other heirs. 


Wliere a 
man in hin 
last illness 
aoknow-^ 
ledges a 
debt made 
in favour 
of a wife 
whom ill 
that illness 
he had irre- 
vocably 
repudiated. 


UeleaHt* of a 
debt in last 
illness is 
void if testa- 
tor is in 
debt himself 
to the full 
extent of his 
estate. 


Where wife 
in last illness 
remits a 
debt. 
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Notas, 

Zaidti-nil-Ambani, Yol. 2, p. 336. 


Debt takes 
precedence 
ever a lega< 
cj and a 
legacy over a 
share in the 
inheritance. 


Art. 604. A debt takes precedence over a legacy^ 
and a legacy is payable before a share in the inheritance. 
A debt acknowledged by a person while in good health, 
or a debt established by proof, takes precedence over a 
debt acknowledged during the last illness, even though 
the latter debt be for a deposit. 


Notes. 

Tahtavi, Vol. 4, pp. 367, 368, 369 ; Radd-ul- 
Muht&r, Vol. 4, p. 507. 

Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 3, pp. 436, 437 ; 
Zaidii-nil-Ambani, Vol. 2, p. 339. 

See Ilamir Singh v. Zakta^ I. L. R., 1 All., 57, F. B. (1875) ; 
Syed Bazuyat Ilossein v. DooU Chand, L. R., 5 1. A., 211 ; I. L. 
R., 4 Cal., 402, P. 0. (1878) ; La7\d Mortgage Bank v. Bidoya- 
dhari Dasi, 7 C. L. R,, 460 (1880) ; Land Mortgage Bank v. Roy 
Luchmiput Singh, 8 C. L. R., 447 (1881) ; Pirthi Pal Singh v. 
Hussaini Jan, I, L. R., 4 All., 361 (1882) ; M, Aioais v. Bar 
Sahai, I. L. R., 7 All., 716 (1885); Jafri Begam, v. Amir 
Muhammad, 1. L. R., 7 All., 822, F. B. (1885) ; Bussunteram 
V. Kamaluddin Aimed, I. L. R., 11 Cal., 421 (1885) ; Amha 
Shankar v. Sayad AH Rasul, T. L. R., 19 Bom., 273 (1894) ; 
Ainir JDnlhin v. Baij Nath Si7igh, I. L. R., 21 Cal., 311 (1894). 


Debts which 
cannot 
validly be 
paid daring 
last illness. 


Art. 506. A person during his last illness cannot 
validly pay even a portion of debts, referred to in the 
foregoing Article, if there are other debts which take 
precedence over them. Creditors whose debts were 
before the last contracted illness are on the same footing 
with the wife to whom dower is due, and the creditors 
to whom rent is due. 
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NotM. 

Radd>ul-Muht&r, Vol. 4, pp. 507, 508. 

Hamilton’s Hedayah, Vol. 3, Bk. 25, Gh. 3, p. 437 ; Zaidu* 
nil'Ambani, Vol. 2, p. 343. 


CHAPTER 111. 

THE EXECUTOR; HIS POWERS AND DUTIES. 

(Arts. 506-552.) 

SECTION I. — THE EXECUTOR. 

(Arta. 606—620.) 

Art. 506. A person who has accepted the ottice Where* 
of executor during the testator s life-time cannot after cepts exeou- 
the testator’s death refuse to fulfil the duties of executor, d^rin*g te*- 
unless the testator had given him the power to renounce 
the executorship at any moment. 

Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 521 ; Radd-ul-Muht&r, 

Vol. 5, p. 487. 

Hamilton’s Hedayab, Vol. 4, Bk. 52, Chap. 7, p. 697 ; 
Zaidu-nil-Ambani, Vol. 2, p. 135. 

By Section 3 of the Probate and Administration Act (V of 
1881) “ Executor ” means a person to whom the execution of the 
will last of a deceased person is, by the testator’s appointment, 
confided. 

See also Section 4 of the Probate and Administration Act 
{Y of 1881) ; In the goods of Hottein Alt, 1 Fulton, 339(1843); 
Mohamtnad Alif v. Chandaree Petro, 5 Sev. S. D. A., 119 (1858). 


Art. 507. A refusal to become executor, made Befuwtlto 
during the life-time and with the knowledge of the cutor***** 
testator, is valid, but if the refusal was not made known 
to the testator, it is not valid. 
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Notes. 

Radd-ul-Muht4r, VoL 5, p. 487. 

Hamilton’s Hedayali* Vol. 4, Bk. 52, Chap. 7, p. 697 ; Zaidn- 
nil-Ambani, Vol. 2, p. 136. 


Where after 
refusal office 
cannot he 
accepted. 


Art. 608. A person who has declined to become 
executor during the life-time and with the knowledge 
of the testator, cannot accept such office after the 
testator’s decease. 


Notes. 


Tahtavi, Vol. 4, p. 337. 
Zaidu-nil-Ambani, Vol. 2, p. 136. 


Where exe- 
cutor before 
testator’s 
death 
neither 
accepts nor 
refuses. 


Art. 609. An executor who before the testator’s 
death has not expressed his intention of refusing or 
accepting, can do so after the testator’s decease, and can 
then accept the office even if he has previously declined 
it. 


Notes. 


Radd-ul-MuhtS.r, Vol. 5, p. 487. 

Hamilton’s Hedaynh, Vol. 4, Bk. 52, Chap. 7, p. 697 ; Zaidn- 
nil-Ambani, Vol. 2, p. 137. 


rwsit accept- Art. 510. Tacit acceptance of executorship is equi- 
valent to an express acceptance. Such tacit acceptance 
^^^iice. results from any act of administration on the part of the 
executor, such as the sale of anything belonging to 
the testator’s estate, the purchase, on behalf of the 
heirs, of anything useful to them, or the payment or 
recovery of debts due to, or by the estate. • 


Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 522. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 7, p. 697 ; Znidn- 
nil-Ambani, Vol. 2, p. 1.58. 
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Art. 511. A testator cannot appoint an executor 
and restrict him to the accomplishment of certain 
specified acts. Where such a restriction is made the 
executorship is regarded as a general one. Thus, if the 
deceased has appointed one person to discharge his 
debts and another to recover them both become general 
executors. 


Motes. 

Radd-ul-Muhtar, Vol. 5, p. 487. 

Baillie, Bk. 10, Chap. J5, p. 671; Zaidu-nil-Ambani, Vol, 2, 
p. 139. 

Art. 512. A testator can appoint as executor 
his wife, the mother of a minor child, any other woman, 
or any one of his heirs. The mother or any other 
person can bfe appointed to watch over the acts of the 
executor acting as guardian of the children’s property. 

Notes. 

Zaidu-nil-Ainbani, Vol. 2, p. 141. 

Art. 518. An executor appointed by the father 
takes precedence over the paternal grandfather. If the 
father appoints as executor of his son’s property the 
latter’s mother, and persists in this wish until his death, 
the paternal grandfather cannot claim the right to 
administer the son’s property. On the other hand 
if the father dies intestate, the paternal grandfather, if 
a man of prudence and capable of fulfilling the duties 
of executor, takes precedence over the mother. 

Notes. 

Radd-ul-Muhtir, Vol. 5, p. 497. 

Hamilton’s Hedajah, Vol. 4, Bk. .*52, Ch. 7, p. 702 ; 2iiidu- 
nil'Ambani, Vol. 2, p. 141. 


TsaUtor 
cannot rea^ 
trict execu* 
tor to cer- 
tain speci- 
fied acts. 


Peraoim who 
may be ap- 
pointed as 
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Executor 
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dence over 
paternal 
grand father. 



m 


IMSmUTBS OF MUSDALHAK LAW. 


tltmtneoe*- 


iATjr lor AH 
tiocutor. 


Art. 614. All executor should be a Muslim, of 
sound mind, adult, trustworthy and a man of prudence. 
Where a testator has appointed as executor any person 
not possessing these qualifications, the judge may remove 
him and appoint another in his place. 


Notes. 

Bahrr-ul-Ilayek, Vol. 8, p. 523. 

Baillie, Bk. 10, Obap. 8, pp. 667-659 ; Hamilton’s Hedajah, 
Vol. 4, Bk. 52, Obap. 7, p. 698 ; Zaidu-nil-Ambani, Vol. 2, p. 142 ; 
Clave), Vol. 1, pp. 340, 341,346. 

See Sale’s Koran, Chap. IV, p. 77. 

Where a Mahomedan ajtpointed a Hindu us executor, held, 
that though the appointment of other than a Muslim us executor to 
the will of the Muslim is lawful, yet it was incumbent upon the Kazi 
to remove him from his office ; the reason why the appointment, 
though not perfectly correct, is said to be legal, is because his official 
acts, as executor, are valid according to Mahomedan law — M. 
Ameenoodeen v. M. Kuheeroodeen, 4 Sel. Rep., S. D. A., 63 (1825). 

Although the appointment by a Mahomedan of a person of 
another religion to be his executor is valid, yet it is incumbent on 
the ruling power to take the trust out of his bands and appoint 
another. Where, therefore, a Mahomedan appointed a (ffiristian 
as his executor to his last will and testament, held, such appoint- 
ment was lawful — Henry Imlach v. Zuhooroonisa Khanum^ 4 Sel. 
Rep., S. D. A., 382 (1828). 

The appointment of an infidel executor does not invalidate 
the will, and further, all the acts of such an executor, and his 
dealing with the property under the will, until he is removed by 
the Civil Court, are good and valid according to Mahomedan law — 
Jehan Khan v. C. K, Mandy^ 10 W. R., 185, per Phear, J. (1868). 


Twiutor c»ii -A-rt. 616. A testator, even without the execu- 
knowledge, may revoke the executorship which 
*®"***P' the latter has accepted. 


Notes. 

Radd-ul-MuhUr, Vol. 5, p. 487. 
Zaidu-nil-Ambani, Vol. 2, p. 143. 
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Art. 616 . So long as he is trustworthy and capa- Execiiu^no 
ble of discharging his duties, an executor appointed by 
the testator cannot be removed by the judge. If he is 
not able to discharge such duties, the judge will appoint a 
co-executor. But where the judge considers an executor 
incompetent to fulfil the duties of his office, he can appoint 
another in his place. Should he subsequently become 
competent, the judge can reinstate him in his position as 
executor. 

The executor cannot be removed on a mere com- 
plaint made by one or several of the heirs. He can 
only be removed when he has been proved guilty of a 
breach of trust. 

Notes. 

Fath-ul-Kadir, Vol. 4, p. 300 ; Hedaya, Vol. 4, 
p. 677 ; Radd-ul-Muht^r, Vol. 5, p. 488. 

Baillie, Bk. 10, Chap. 8, p. 6C9 ; Hamilton’s Hedayab, Vol. 4, 

Bk. 52, Chap. 7, p. 698 ; Zaidu-nil-Ambani, Vol. 2, 144 ; (’lavol, 

Vol, 1, pp. 341, 346. 

Art. 517- Where a man dies without having ap- Where * 
pointed an executor and leaving no heirs, the judge will 1^11111/18*00 
appoint an executor, in the event of there being debts 
owing by the estate or assets to be realized, or to carry 
out the last wishes, if any, of the testator. appoint an 

executor. 

The judge may also appoint an executor, if one of 
the heirs is a minor, if the minor’s father is notoriously 
extravagant, if there is occasion to establish a right in 
the interests of a minor whose guardian is away in a 
distant country, or if the heirs persist in refusing to 
sell the property of the estate in order to pay the debts. 

Notes. 

Radd-ul-Muht4r, Vol. 5, p. 497 ; Hamidiah, Vol. 2, 
p, 317 ; Fatawa-i-Khairiah, Vol. 2, p. 218. 

Zaida-nil-Ambuni, Vol. 2, p. 146 ; Clavel, Vol. 1, p. 364. 



298 


IN8TITUTEH or MCJ88ALMAN LAW. 


Omm in 
which joint 
executors 
can act inde<^ 
pendently of 
each other. 


Where two 
executors are 
ap^inted 
and only one 
accepts. 


Art. 618. Where the deceased, or even the judge, 
has appointed two executors, neither of them can validly 
act independently of the other, except in the following 
cases ; — 

The burial of the deceased : the bringing of legal 
actions in the deceased’s name to protect his rights : 
the claiming of debts due to the deceased : the payment 
of debts due by the deceased : the carrying out of the 
last wish of the deceased in favour of some poor person : 
the purchase of necessaries for the minor’s use : the 
acceptance of a gift in the minor’s favour : the setting of 
the minor to some occupation : the lending or leasing 
of the minor’s property ; the repayment of loans of 
specified property deposited with the deceased : the res- 
titution of goods wrongly acquired by the deceased and 
of goods bought by him under a defective sale : the 
division with any co-owner of the deceased, of things 
which may be replaced by others of a like nature ; the 
sale of any object likely to deteriorate : and the reco- 
very of scattered property. 

Whether the testator authorized his executors to 
act separately or conjointly, his intention must in either 
case be carried out. 


Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 489, 491. 

Baillie, Bk. 10, Chap. 8, pp. 669, 670 ; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 7, pp. 698, 699 ; Zaidn-nil-Ainbani, Vol. 2, 
p. 148 ; Clavel, Vol. 1, p. 345. 


Art. 519. Where two executors are appointed by 
the testator and after the latter’s death, one only accepts 
the executorship, the judge may appoint some other 
person to act jointly with him. 
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Where such a person is appointed, the executor takes 
precedence when it is a question of protecting the 
property of the testator, but the executor cannot dispose 
of any property without such person’s co-operation and 
advice. 

Notes. 

Radd-ul- Muhtar, Vol. 2, pp. 487, 491. 

Baillie, Bk. 10, Chap. 8, p. 671 ; Hamilton’s Hedayah, Vol, 

4, Bk. .‘52, Chap. 7, p. 700 ; Zaidn-nil-Ambani, Vol. 2, p. 154. 

Art. 520. Where the deceased has ap^pointed an wher« 
executor who in his turn has appointed an executor, 
the latter becomes executor for both estates, even when 
his appointment is only in respect of the executor’s tuni ap- 

' ^ • 1 • A. points an 

estate. So also where the judge appoints an executor executor. 

w'ho, in his turn, appoints an executor, the latter, 

if the executorship is general, becomes executor for both 

estates. 


Notes. 

Radd-ul-Muhtrir, Vol. 5, pp. 491,492 ; Durrul- 
MukhtAr, Vol. 5, p. 503. 

Baillie, Bk. 10, Chap. 8, pp. 672, 67.3 ; Hamilton’s Hedayah, 

Vol. 4, Bk. 52, Chap. 7, p. 700 ; Zaidn-nil-Ambani, Vol. 2, 
p. 156. 

According to Miihomedan law, an executor is competent, on 
the approach of his death, to appoint a successor for the same 
purpose — S. Hafeez-oor-Rahman v. Khadim Hosseiv, 4 N. W. P., 

H. C. R., 106 (1871). 

SECTION II. — POWERS AND DUTIES OF EXECUTORS. 

(Arte. 621—652.) 

Art. 521. When the heirs are all minors and the 

estate is free from all debts and legacies, the executor <»» dUpow 

° of a mioora 

has the power to dispose of the movable property property. 
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even at a slight loss, and whether or not the heirs are in 
immediate need of money. 

The executor can only dispose of the minor's 
immovable property for one of the following reasons : — 

1. When such immovable property can be sold at 
double its value. 

2. When there is a debt against the estate which 
can only be liquidated by the sale of the immovable pro- 
perty, in which case the executor is empowered to sell 
only such portion of the immovable property as will 
satisfy such debt. 

3. When the deceased has not indicated how 
legacies are to be paid and there is no sufficient 
movable property to meet such legacies, in which case 
only such portion of the immovable property as will 
satisfy the legacies may be sold. 

4. When the minor’s requirements demand the 
sale of immovable property, it may then be disposed of 
at its actual value or even at a slight loss. 

5. When the up-keep of, and taxes on, the immov- 
able property exceed its revenue. 

6. When immovable property such as a house or 
shop is in danger of falling down. 

7. When the immovable property is liable to 
incur any loss through the influence of a powerful 
man. 

Trees, palms and sheds, but not the ground they 
stand on, are held to be movable property. 

Any sale of immovable property by an executor 
except for one of the above-mentioned legal reasons is 
void, and cannot be ratified by the minor on attaining his 
majority. 
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Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 533 ; Haraidiah, Vol. 2^ 
p. 322 ; Radd-ul-MuhUr, Vol 5 , pp. 494, 495 ; Fatawa- 
i-Khariah, Vol. 2, pp. 217, 218. 

Baillie, Bk. 10, Chap. 8, pp. 673, 674, 676, 677 ; Hamilton's 
Hedayah, Vol 4, Bk. 52, Chap. 7, p. 702 ; Zaidu-nil*Ambani, 
Vol. 2, p. 157 ; Clavel, Vol. 1, p. 349. 

Section 3 of the Probate and Administration Act (V of 
1881) defines minor as follows: — “Minor" means any person 
subject to the Indian Majority Act, 1875, who has not attained 
his majority within the meaning of that Act, and any other 
person who has not completed his age of eighteen years, and 
“ minority " means the status of any such person. 

Section 3 of the Bengal Court of Wards Act (II of 1879) 
defines minor as follows : — “ Minor " means a person who has not 
completed his age of twenty-one years. 

See Chapters VI, VII and XIII of the Probate and Adminis- 
tration Act (V of 1881). 

By Mahomedaii law an executor may properly sell portions 
of the estate of a deceased Mahomedan, if such sale be necessary 
for the purpose of paying debts or legacies, or otherwise in the 
course of a due administration of the estate — Sliah Enaet flosmn 
V. Sp((l Rnmzan^ 10 W. R., 216 (1868). 

The powers of the executor or administrator of a Outchi 
Memon are generally limited to recovering debts, and securing 
debtors paying the same, and the same rule would seem to apply 
to the executor or administrator of a Khoja Mahomedan — 
Ahnedbhoy Hubihhoy v. Vulleebhoy Gassumbhoy, I. L. R., 6 Bom., 
703 (1882) ; See also In tha matter of Haji Ismail^ I. L. R.. 
6 Bom., 452 (1880). 


Art. 522. When the estate is free from all debts 
and legacies and the heirs are all adult and are present, 
the executor cannot dispose of any property without 
their consent. 


Where the 
consent of 
the heirs is 
necessary 
before the 
executor can 
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dupoMof He can however recover debt« and validly receive 

^pert^* any thing else which may be due. If the heirs are all 
adult and absent, the executor can only dispose of the 
movable property, and take charge of the proceeds. 

When all the heirs are adult and some are present 
and others absent, the executor can only dispose of that 
portion of the movable property which falls to the share 
of those who are absent. He can only dispose of their 
shares in the immovable property for the payment of 
debts. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 494. 

Zaidu-nil-Ainbuni, vol. 2, p. 1{)3. 


Where the ■^**t- 523. Where there is no debt or legacy pay- 

executor can able out of the e.state, and some of the lieins are minors 
dispose of 

the movable and Some adult, the executor can dispose of the movable 
able*^-”'^ and immovable property falling to the share of the 
minors, provided that it is for any of the reasons 
specified in Art. 521. He cannot dispose of the 
shares devolving upon the heirs who are adult, unless 
they are absent ; in which case he can only dispose 
of their .shares in the movable property. 


Notes. 

Radd-ul-MuhtS.r, Vol. 5, p. 494. 

Baillie, Bk. 10, Chap. 8, p. 07.0 ; Zaidu-iiil-Aiubani, Vol. 2, 
p. 164. 


Procedure Art. 524. When the estate is charged with debts 

estetefr legacies and there is no money in cash, it is not 

encumbered, incumbent on the heirs to pay such debts and legacies 
from their own funds, if the estate of the deceased is 
wholly absorbed by such debts. The executor, appointed 
by the father, can dispose of all the movable and 
uu «r,m«rtv of the estate. 
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Where there is no money in cash to pay the debts 
and legacies, and the debts do not absorb the entire 
estate, the executor, even without the consent of the 
heirs, can dispose of so much of the property as will 
suffice to pay such debts and legacies. 

In providing for the payment of debts or of legacies, 
the executor must first dispose of the movable property : 
should the sum thus realized be insufficient, he can 
then dispose of such portion only of the immovable 
property as will satisfy the debts and legacies. 

Notes. 

Radd-ul-MuhtAr, Vol. a, p. 494. 

Zaidu-nil-Ainbani, Vol. 2, p. l(I'). 


Art. 525. A paternal grandfather or the executor 
he appoints, cannot dispose of any property of the 
estate, movable or immovable, to j)ay the deceased’s 
debts or legacies. Either of them, however, can dispose 
of the said property to pay the debts due by the minor 
heirs. 


Paternal 
^uandfather 
cannot Bell 
any proper- 
ty to pay 
the (leotB or 
legacies of 
the deceased 
without 
Hanction 


The creditors or legatees of deceased must apply to 
the judge, who will order such part of the property to 
be sold as will satisfy their claims. 


of the judge. 


Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 497, .'j04, 505. 
Zaidu-nil-Ainbani, Vol. 2, p. 166. 

See Section 90 of the Probate and Administration Act {V of 
1881). 


Art. 626. An executor appointed by a mother, p„wei ofthe 
cannot dispose of any property movable, or immovable, 
except such property as is inherited from the niother. » motLer. 
He cannot even dispose of property inherited by the 
minor from the mother when there is in existence a 
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Powers of 
the executor 
as regards 
the applica- 
tioi) of 
minor's 
property. 


Powers of 
the executor 
as regards 
the sale of 
minor’s pro- 
perty. 


father or a paternal grandfather, or an executor 
appointed by either of them. On the other hand the 
executor, appointed by the mother, can dispose of her 
estate, if the minor has no father or paternal grandfather 
living, and no executor has been appointed by them. 

When the mother has left no debts or legacies, her 
executors can only dispose of such portion of the 
movable property as is sufficient to purchase neces- 
saries for the wards. When the mother has left debts 
or legacies her executor can sell both the movable and 
immovable property to satisfy such debts or legacies. 

Notes. 

Radd-ul-Muhtflr, Vol. 5, pp. 495, 497. 

Bnillie, Bk. 10, Chap. 8 , pp. 67.5, 678 ; Zaidu-nil-Ambnni, 
Vol. 2, p, 167 ; Cluvel, Vol. 1, p. .3.52. 


Art. 627. An executor can apply the property 
of a minor in trade, on behalf of and for the benefit 
of the minor, and with a view to increasing the latter’s 
estate. He can do any thing that tends to the minor’s 
welfare and interest, but he cannot, on his own account, 
trade with the property of the minor. 

Notes. 

Fatawa-i-Khairiah, Vol. 2, p. 337. 

Baillie, Bk. 10, Chap. 8, pp. 680, 681; Hamilton’s Hedayah, 
Vol.4, Bk. 52, Chap. 7, p. 702 ; Zaidu-nil-Ambani, Vol. 2. p. 169. 


Art. 528. An executor, even at a slight loss, can 
sell the movable property of a minor to a person who 
is a stranger to the executor and to the deceased, and, 
on the minor’s behalf he can buy any property from 
such a person. He can sell nothing to an heir of the 
deceased, unless the sale be greatly to the advantage of 
the minor. 
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Notes. 

Patawa-i-Khairiah, Vol. 2, pp. 323, 324 ; Radd-ul- 
Muht&r, Vol. 5, pp. 493, 502. 

Zaidu-nil-Ambani, Vol. *2, [>. 170. 


Art. 520. A.U executor can sell a minor’s property Where exe- 
and allow a reasonable time for payment, provided that 
the buyer is solvent, and not likely unduly to delay “TO**f*r 
the payment or deny the debt when it becomes due. payment. 


Notes. 

Patawa-i-Alamgiri, Vol. 7, p. 103. 
Zaidu-nil-Ambiini, Vol. 2, p. 173. 


Art. 530. An executor appointed by the father, Where exe- 
can sell his own property to the minor, and can himself eellhisown 
buy the latter’s property, provided that the transaction SonOT'^and* 
is greatly to the advantage of the minor. pmp^y***^* 

Where the executor buys immovable property from 
the minor, the price paid must be double its value and 
if he sells to the minor, it must be half its value. 

Where the executor buys movable property from 
the minor, the price paid must be one and a half times 
its value and if he sells, it must not be more than 
two-thirds of its value. 

An executor appointed by the judge, can never 
buy property belonging to the minor or sell to the minor 
property of his own. 


Notes. 


Durrul-Mukhtflr, Vol. 5, p. 493 ; Radd-ul-Muht9,r, 
Vol. 5, p. 493. 


Zaida-nil-Ambani, Vol. *2, p. 172. 
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Power* of 681. An executor cannot pay his own debts 

tbe eiecutor out of the minor’s property, nor can he borrow or lend 

HH A i V 

property of the minor. He cannot pledge his own goods 


minor’s in the minor’s interest, nor can he give the minor’s 
property. goods by way of security for his own debts. He can, 
however, pledge the minor’s property in order to 
secure a debt of the minor. He can also accept a 
security in respect of a debt due to the minor or to the 
deceased. 


Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 104 ; Tankihul 
Hamidiah, Vol. 2, p. 329 ; Radd-ul -Muhtar, Vol. 5, 
p. 348 ; Bahrr-ul-Rayek, Vol. 8, p. 534. 

Zaidu-iiil-Ainbani, Vol. 2, p. 173; (,’lavel, Vol. 1, p. 354- 


Executoi Art. 532. An executor can delegate to another 

Rivera* person all his powers of administration of the minor’s 
property. Such delegation terminates on the death of 
the executor or of the minor. 

Notes. 

Fatawa-i-Khairiah, Vol. 2, p. 219. 
Ziiidu-nil-Ambani, Vol. 2, p. 178. 


Executor 
cannot 
release a 
debtor from 
adebtdueto 
the estate. 


Art. 638 . An executor cannot release any debtor 
from a debt due to the deceased, nor can he remit part 
of a debt due to the latter, nor grant any extension of 
time to a debtor. But if the debt was contracted by 
himself, he can either, on his own responsibility, remit 
the debt in part, or grant an extension of time or 
even release the debtor altogether. 


Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 105. 
Zaida-nil-Aiobsai, Vol. 2, p. 1 78. 
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Art. 634. An executor can compound a debt due 
to the deceased or to the minor, provided the debt 
cannot be proved or is not supported by witnesses and 
is denied by the debtor. If the existence of the debt is 
supported by trustworthy witnesses or if it is acknow- 
ledged by the debtor or judicially decreed, the executor 
cannot compound it. On the other hand, if the minor 
owes a debt which is not disputed or wliich is recognized 
by the judge, the executor must pay such debt in full. 

Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 105. 

Zaidu-iiil-Ainbani, Vol. p. 180. 

Art. 535. An admission on the part of the 
executor of liability in respect of a debt or legacy, 
is void. 


Notes. 

Radd-uI-Muhtar, Vol. 5, p. 496. 

Zaidu-uil-Ainbaui, Vol. 2, p. 180. 

Art. 536. An acknowledgment by an heir of a debt 
due by the deceased, is only binding on such heir and he 
must contribute towards its payment in proportion to 
his share in the estate of the deceased. Thus, should 
an heir acknowledge a legacy amounting to a third of 
the estate, he must contribute a third part of his share 
in the estate towards the payment of such legacy. 

Notes. 

Radd-ul-MuhtAr, Vol. 4, p. 501. 

Zaidu-nil-Ambani, Vol. 2. p. 183. 

Art. 637. An executor must provide a reasonable 
scale of maintenance for his ward, neither stinting him 
nor being too lavish with him. Should the minor’s 


CircumstftQ- 
cm in which 
an executor 
can com- 
pound a 
debt due to 
the estate. 


Executor’s 
adinisHion of 
a debt is 
void. 


Where an 
heir’s 

acknowledg- 
ment of a 
debt due by 
the deceas^ 
is binding. 


Executor 
must provide 
reasonable 
maintenance 
for his ward. 
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maintenance as fixed by the judge, be insufficient, the 
executor has the power to add to it. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 500. 
Zaidu-nil-Ambani, Vo). 2 , p. 185. 

See Sale’s Koran, Chap. XVII, p. 221 ), and Chap. XXVI, 
p. 301. 


Where 
eiecutoi 
from hia own 
funds advan- 
ces ward*« 
mainte- 
nance. 


Art. 588 An executor who out of his own funds 
has paid for the maintenance of a minor who is without 
means, or who possesses property which cannot be 
utilized, cannot claim to be indemnified for such advances, 
unless at the time of making such payment he had 
declared before witnesses that he did so with a view to 
their recovery. In such a case the executor can claim 
to be reimbursed by the minor, unless he comes within 
the list of relations who can be made liable for the poor 
minor’s maintenance. 


Notes. 

Radd-ul-Muhtfir, Vol. 2, pp. 727, 728 ; Vol. 5, pp. 
498, 505. 

Zaida-nil-Ainbani, Vol. 2, p. 185. 


Heapoti- 
aibility of 
executor for 
pikyiiig debt 
due by the 
deceased’s 
estate. 


Art. 539. Where an executor pays a debt against 
the deceased’s estate and the debt has been proved by 
the claimant, or been admitted by the heirs, the execu- 
tor is alone responsible for such payment, unless he can 
himself furnish sufficient proof of such debt, in which case 


he will not be responsible. 


Notes. 


Fatawa-i-Alamgiri, Vol. 7, p. 105 ; Radd-ul-Muht4r, 
Vol. 5, p. 496. 


Zaidu*nil-Atnbani, Vol. 2, p. 187. 
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Art. 640. When an executor is without means, he 
can claim the salary usually paid in such cases, other- 
wise no salary is due. 

Notes. 

Fatawa Sirajiah, pp. 435, 436 ; Fatawa-i-Kazi 

Khan, Vol. 4, p. 439. 

Zaidu-nil-Ainbani, Vol. 2 , p. 189 ; Olavel, Vol. 1, p. 356. 

Art. 641. On attaining his majority, a minor can 
demand from the executor an account of his adminis- 
tration. The minor must pay the costs of such account. 

Where an executor refuses to furnish an account 
•of his administration, the judge may order him to do so, 
but shall not imprison him. 

Notes. 

Radd-ul-Muht5,r, Vol. 5, pp. 500, 501. 

Zaidu-nil-Ambani, Vol. 2, p. 189. 

Art. 542. Where an executor dies without speci- 
fying the property of his ward, the executor’s estate is 
not responsible. Where the executor has specified the 
property, the ward upon coming of age, is entitled to 
claim such property, if it exists, or its value from the 
•executor’s estate if the property has disappeared. 

Notes. 

Hamalvi, p. 469. 

Zaidu-nil-Ainbani, Vol. 2, p. 194 ; Olavel, Vol. 1, p. 360. 

Art. 548. A.n executor’s sworn declaration holds 
good in respect of all acts which fall within the scope 
of his duties as executor, unless the contrary be j)roved. 

Notes. 

Radd-ul-Muht4r, Vol. 5, p. 501 
Zaida-nil-Ambani, Vol. 2, p. 189. 


Executor 
without 
means oau 
claim salary 


Miuui on 
reaching 
majority can 
demand 
from the 
executor an 
account of 
the latter’s 
administra- 
tion. 


Minor’s 

claim 

against 

deceased 

executor’s 

estate. 


Where the 
executor’s 
sworn de- 
claration as 
to his acts is 
sufficient. 
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Where it i« 
not sufB* 
dent. 


Executor h 
false state- 
ments must 
be rejected. 


Where exe- 
cutor’s de- 
claration as 
to expendi- 
ture may 
or may iK»t 
be accepted. 


Art. 644 . With regard to acts which are outside his 
powers and duties, the executor’s sworn declaration by 
itself, will not hold good : the burden of proof falls on 
him. 

Notes. 

Radd-ul-Muht^r, Vol. 5, p. 501. 

Zaidu-nil-Ambani, Vol. 2, p. 191. 

Art. 646 . Where an executor’s statements are 
shown to be false they must be rejected. 

Notes 

Radd-ul-MuhtS,r, Vol. 5, p. 501. 

Zaidu-nil-Ambani, Vol. 2, p. 189 ; Clavol, Vol. 1, p. JldO. 

Art. 640 . An executor’s declaration shall be ac- 
cepted with regard to any reasonable expenditure he has 
made on behalf of the minor or the deceased, except 
among others, in the following cases : — 

If he claims to have paid without an order from the 
judge a debt for which the deceased was liable or to 
have paid the same out of his own funds ; if he claims 
that during his minority, the minor has made use of the 
property of another, and that the executor has com- 
pensated the owner from his own funds or from those of 
his ward ; if he claims that he has provided maintenance 
for some specified person with whom the minor is prohibit- 
ed from contracting marriage ; if he claims to have paid the 
minor’s land-tax during the bad season for agriculture, 
if he claims to have paid debts contracted by a minor 
authorized to engage in trade ; if he claims to have 
paid dower out of his own funds to a woman to whom 
he married his ward and who is dead; or if he claims 
a share of the profits realized through his trading with 
the minor’s funds under a claim of alleged partnership. 
(muzaribhat). 
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In all these cases, if the minor upon attaining his 
majority, dispute the executor’s statement, he cannot be 
made liable, unless the executor substantiates his claim 
by the evidence of trustworthy witnesses. 

Notea 

Tahtavi, Vol. 4, p. 345 ; Radd-ul-MuhtAr, Vol. 5, 
pp. 500, 501. 

Ziiidu-nil-Ambani, Vol. 2, p. 191 ; Clavel, Vol. 1, p. 360. 

See Sections 146, 147 of the Probate and Administration 
Act (V of 1881). 


Art. 647. When a minor ward of either sex, 
attains his or her majority, the executor must not deliver 
possession of the property, unless he is satisfied that 
the ward is able to administer the estate properly. 

Notes. 

Tahtavi, Vol. 4, p. 85. 


Executor 
caunot deli- 
ver property 
to ward un- 
less satisfied 
of the 
latter's 
ability to 
administer 
it properly* 


Zaidii-nil-Ambani, Vol. 2, p. 195. 


Art. 548. Where a minor attains his majority and 
is in full possession of his faculties, he becomes respon- 
sible for his actions. Neither his father nor the executor 
can interfere with the administration of his own property, 
unless the judge has declared him incapable of adminis- 
tering it. 

Notes 


Wlieitj 
minor upon 
attaining 
majority 
cannot be 
interfered 
with in the 
administra- 
tion of his 
property. 


Radd-ul-MuhtSr, Vol. 5, pp. 104, 105. 
Zaidu-nil-Ambnni, Vol. 2, p. Hbl. 

See Sale’.s Koran, Ohap. IV, p. 60. 


Art. 549. Where a minor upon attaining his 
majority shows any tendency tow’ards extravagance, his 
property is not to be delivered to him until he has 
reached the age of twenty-five years, unless, before reach- 
ing that age, he gives proof of ability to administer and 
dispose of his property in a riffht and reasonable manner. 


Property it 
not to be 
delivered to 
a minor 
who upon 
attaining 
majority 
shows signs 
of extravag- 
ance. 
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Ezeoutoi 
becomes 
reeponsible 
for property 
delivered 
to minor 
who is unfit 
to adminis- 
ter. 


Executor 
not respon* 
•ible for 
delivering 
propert)^ to 
a minor 
who shows 
capacity for 
good man- 
agement. 


Disputes on 
minor’s at- 
taining 
majority 
and fitness 
for manage- 
ment. 


Notea. 

Kadd-nl-Muhtir, Vol. 5, pp. 102, 103. 
Zaidn-nil-Ambani, Yol. 2, p. 196. 


Art. 660. Where an executor delivers property to 
a minor on attaining his majority, and the minor is 
unfit to administer such property, the executor, if aware 
of his ward’s unfitness, is responsible for the property he 
has handed over. 


Notes. 

Radd-ul-Muhtfir, Vol. 5, p. 102. 
Zaidu-nil-Ainbani, Vol. 2, p. 196. 


Art. 661. Where an executor delivers property 
to a minor who has not yet attained his majority but 
who shows capacity for good management, the executor 
is not responsible for any loss that occurs to the pro- 
perty after handing it over to the minor. 

Notes. 

Radd-ul-MuhtAr, Vol. 5, p. 102. 

Zaidu-nil-Ambaiii, Vol. 2, p. 198. 


Art. 662. Where a minor upon attaining his 
majority claims to be fit to manage his own affairs, and 
the executor disputes such fitness, the latter cannot be 
compelled to deliver the minor’s property, until the 
minor has been declared by the judge to be capable of 
such management. 

If the executor refuses to deliver the property 
to the minor after the latter has been declared competent 
by the judge to administer his own property, and 
after the minor has duly called upon the executor to 



inhibition. 


m 

make such delivery, the latter will be held responsible 
for any loss occasioned to the property while it is in his 
hands. 

Notes. 

Radd-ul-Muht&r, Vol. 5, pp. 102, 103. 
Zaida-nil-Ambani, Vol. 2, p. 198. 

See Chapter XIII of the Proliate and Administration Act 
(V of 1881). 


CHAPTER IV. 

INHIBITION (HAJR), LEGAL INCAPACITY, THE AGE OF REASON, 

AND MAJORITY. 

(Arts. 663—570.) 

SECTION I. —INHIBITION ( HAJR), LEGAL INCAPACITY. 

(Arts. 653-664.) 

Art. 558. The minor, the lunatic, the prodigal, 
and the bankrupt are legally incapable. 

Notes. 

Radd-ul-Muht^lr, Vol. 5, pp. 97, 98, 101. 

Zaidu-nil-Ambani, Vol. 2, p. 199. 

Hajr^ in its primitive sense, means interdiction or prevention. 
In the language of the law it signifies .an interdiction of action, 
with respect to a particular person, who is either an infant, an 
idiot or a slave ; the cause of inhibition being three, infancy, 
insanity and servitude — Hamilton’s Hedayah, Vol. .3, Bk. 35, 
p. 524. 

Art. 664. The acts of a minor who has not reached 
the age of reason, or of a lunatic who has no lucid in- 
tervals, are null and void, and those of a lunatic in his 
lucid intervals, are valid. 


PersouB who 
are legally 
iiioap^le. 


Where the 
acta of a 
minor and of 
a lunatic are 
valid. 
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Such acts if 
prejudicialto 
the tnitior or 
lunatic are 
void even if 
approved by 
guardian. 


Such acta if 
profitable to 
the minor or 
lunatic are 
valid even if 
not approv- 
ed by guar- 
dian. 


Where the 
acts of a 
lunatic or of 
a minor are 
valid when 
ratified by 
guardian. 


Kotes. 

Bahrr-ul-Rayek, Vol. 8, pp. 88, 89. 

Hamilton’s Hedayah, 7ol, 3, Bk. 35, p. 524 ; Zaidn-nil- 
Ambani, Vol. 2, p. 200 ; Olavel, Vol. 1, p. 367. 

See Sections 11, 12 of the Indian Contract Act (IX of 1872). 


Art. 555. The acts of a minor who has reached 
the age of reason, or of an adult who is insane, are 
radically void if they are prejudicial to their interests 
even though such acts were approved by the guardian. 

Notes. 

Radd-ul-Muht^r, Vol. 5, pp. 99, 119; Tahtavi, 
Vol. 4, p. 97. 

Zaidu-nil Ambani, Vol. 2, p. 2(tl. 

Mahoraedan law looks to the benefit of the minor and permits 
the guardian to dispose of movable property, if it be for the benefit 
df the minors — Syedun v. Velayet Alt, 17 W. H., 2S9 (1872). 

See Kali DuU Jha v. Abdul Ali, 1. L. R., 16 Cal., 627, 
P. V. ; L. R., 16 I. A., 1*6 (1888). 

Art. 556. The acts of the minor who has reached 
the age of reason, or of the lunatic, are valid, so long 
as they are clearly profitable to them, even though such 
acts were not approved by the guardian. 

Notes. 

bICsRadd-ul-Muhtar, Vol. 5, pp. 99, 119 ; Tahtavi, 
Vol. 4, p. 97. 

Zaidu-nil- Ambani, Vol. 2, p. 201. 

Art. 557. The acts of a minor who has reached 
the age of reason, or of an adult who is insane, and 
which may turn out either profitable or prejudicial are 
valid, provided they were capable of ratification and 
were ratified by the guardian. 
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Where the guardian has not ratified the awst, or 
where it was an act which ratification could not render 
valid, the transaction is null and void. 

Notes. 

Radd-ul-Muht&r, Vol. 5, pp. 99, 119; Tahtavi, 
Vol. 4, p. 97. 

Zaidu-nil-Ambani, Vol. 2, p. 201. 

See Section 198 of the Indian Contract Act (IX of 1872). 

Art. 658. A minor is only civilly responsible for 
ofiences against persons or property, and is personally 
liable for damages. An adult lunatic is in the same 
position as the minor. 

Notes. 

Radd-ul-MuhtAr, Vol. 5, p. 99 ; Bahrr-ul-Rayek, 
Vol. 8, p. 89. 

Hamilton’s Hedayab, Vol. 3, Bk. 30, Chap. 1, p. 525 ; Zaidn- 
nil-Ambani, Vol. 2, p. 202. 

See Section 11 of the Indian Contract Act (IX of 1872). 

Art. 559. A minor, as well as an adult lunatic, is 
not responsible for money borrowed, nor for any deposit 
entrusted to him, nor for any loan made to him, nor for 
anything sold to him, if such transactions are entered 
into without the guardian’s sanction. He is, however, 
responsible for the value of any deposit that is entrusted 
to him with the guardian’s sanction. 

Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 89 ; Tahtavi, Vol. 4, 
pp. 82, 83. 

Zaida-nil-Ambani, VoL 2, p. 203. 

See Nawab 8t/ud Asadoolla Khan v. Snmarchund Thdta. 
Dec. S. D. A. Ben. 59.5 (1848). 
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A prodigal 
if to be 
Aeelared in- 
eomratent 
by tne 
judge. 


Art. 660. Where an adult is proved to be a 
prodigal by the testimony of witnesses, he will be de- 
clared legally incapable by the judge. A prodigal 
cannot demand the avoidance of any act on the ground 
that it was performed in jest. He is in the same 
position a.s a minor with regard to his civil acts. 


While his inhibition lasts, the prodigal’s acts are 
only valid when authorized by the judge. All his acts 
entered into previous to his inhibition are valid and 
must produce their effects. 


Notes. 


Radd-ul-Muht&r, Vol. 5, pp. 101, 102; Tahtavi, 
Vol. 4, pp. 84, 85. 


Zaidu-nil-Ambani, Vol. 2, p. 210. 


Acts which Art. 561. The acts of a prodigal cannot be ren- 

^udistod ground that they were performed in 

by a prodi- jest. 

Thus, the prodigal can contract marriage, pronounce 
a valid repudiation, and furnish maintenance to those 
persons to whom it is due. He is not subject to pater- 
nal authority. He can validly make a declaration 
admitting a personal debt. He can validly confess to 
the perpetration of an offence involving a retaliating 
or a pecuniary penalty. He can make any charitable 
gift or legacy up to the third of his estate if he has 
an heir. 

Notes. 

Radd-ul-Muhta.r, Vol. 5, pp. 101, 102 ; Tahtavi, 
Vol. 4, pp. 84, 85. 

Hamilton’s Hedayafa, Vol. 3, Bk. 35, Chap. 2, pp. 526, 528, 
529 ; Zaidu>nil-Ambani, VoL 2, p. 215 ; Olavel, Vol. 1, p. 368. 
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Art. 562 A law-giver (mufti) who intentionally Person* who 
leads people astray or gives bad advice, the incompetent ^pieehoald 
doctor, the bankrupt, the builder, and any person who 
holds the monopoly of any industry, must be prohibited 
from following their occupations. 

Notes. 

Radd-ul-Muht4r, Vol. 5, p. 101. 

Zuidu-nil-Ainbani, Vol. 2, p. 217 ; Clavel, Vol. 1, p. 374. 

Art. 568. Where a guardian i.s satisfied that his Whew » 

^ guardian can 

ward understands that a sale transfers property, and that nuthorke a 
a purchase results in its acquisition, and that he can rng'^e^n 
distinguish between a slight and a heavy 1 o8.h, he can 
authorize such ward to engage in trade. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 102, 103, 1. 19, 120. 

Ziiidu-nil-Ainbiiiii, Vol. 2, p. 203. 

Art. 604. A minor authorized to trade can buy iraiiwictioM 
and sell, even at a heavy loss ; he can appoint an agent to 
buy or sell : he can give and take property by way of 
security ; in his own interests he can consent to a con- 
tract for hire : he can take or let farm lands on lease : 
he can make a valid declaration admitting a debt on 
deposit : he can remit a portion of the purchase-price 
for a latent defect in the contract : he can allow grace 
to a debtor : and he can compound a debt with any 
one. 

The minor who is authorized to trade cannot lefad 
otherwise than on hire, cannot make a gift or become 
security for any one, nor can he contract marriage 
without his guardian’s consent. The authorization to 
trade given by the guardian to his ward does not 
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interfere with the guardian’s power to dispose of the 
ward’s property, 

Notes. 

Radd-ul-Muhtftr, Vol. 5, pp. 108, 109, 110, 111, 
112, 113. 

Zaidu-nil-Ambani, Vol, 2, p. 203 ; Clavel, Vol. 1, p. 363. 

SECTION 11.^ — ^THE AGE OF REASON, ADOLESCENCE 
AND MAJORITT, 

(Art. 666—670.) 

Art. 505. The age of reason for a child of either 
sex is seven years at the least : at this age the right of 
custody ceases for a boy. 

The age of adolescence for a boy is fixed at twelve 
years. The girl is adolescent at nine years, and the 
right of custody ceases for her at that age. 

Notes. 

Radd-ul-Muht^r, Vol. 2, pp. 694, 695 ; Vol. 5, 
p. 105 ; Fatawa-i-Alamgiri, Vol. 2, p. 166. 

Zaidu-nil-Ambani, Vol. 2, p. 218. 

See Sections 2 and 3 of the Indian Majority Act (IX of 
187.5). See also Notes to Article 391. 

Art. 566. The puberty of a boy is determined by 
the physical signs which denote that state. It is the 
same with the girl, regard being had to the physical 
signs peculiar to her sex. Failing such signs, minors of 
either sex are held to have reached the age of puberty 
on completing their fifteenth year. 

Notea 

Badd-ul-MuhtiLr, Vol. 5, p. 105. 

HamUton’s Hedayah, Vol. 8, Bk. 25, Ohap. 2, p. 529 ; Zaidn- 
nil-Ambani, Vol. 2, p. 225. 
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Art. 667. At the age of puberty guardianship 
ceases for both sexes. At this age also both are free to 
dispose of their persons. They cannot be conapelled 
to marry unless they are insane. Nevertheless the 
guardianship as regards property does not necessarily 
cease at the age of puberty, but continues until the ward 
of either sex is considered fit to manage his or her own 
property. 

Notes. 

Radd-ul-Muht^r, Vol. 2, p. 323; Vol. 5, p. 103; 
Fatawa-i-Alamgiri, Vol. 2, p. 12. 

Zaidu-nil-Ainbiini, Vol. 2, p. 226. 

See Section 7 of tlie Gniirdian and Wards Act (VIII of 1890). 


Art. 568. A minor of either sex cannot, before 
puberty, choose between his or her father and mother. 

Notes. 

Radd-ul-Muhta,r, Vol. 2, pp. 695, 696. 
Zaidu-nil-Ainbani, Vol. 2, p. 227. 


Art. 569. A boy, who on reaching puberty, is 
capable of being left to his own discretion, can choose 
between his father and mother, and can even elect to 
live separately. 

Notes. 

Radd-ul-Muht3,r, Vol. 2, pp. 695, 696. 

Zaidu-nil-Ainbani, Vol. 2, p. 228. 


Art. 670. A girl, who has reached puberty and 
is a virgin, or who, though not a virgin, cannot be 
trusted to her own discretion, must be placed under the 
guardianship of her father or paternal grand&ther. 


At tlieage of 
pub<»rty 
guardianship 
ceaNee. 


Before pu- 

bert)' minor 

(‘ainiot 

choose 

between 

father ami 

luolher. 


But a boy 
may do so at 
puberty. 


A girl has 
no option but 
must be 
placed under 
the guar* 
dianehip of 



m 


INSTITUTES OF MUS8ALMAN LAW. 


father or 
or paternal 
grandlatKe^ 


Where a 
person is 
iield to be 
missing in 
law. 


Where the 
missing 
person has 
appointed 
an agent. 


A woman advanced in years, who is still a virgin, 
virtuous, and possesses good sense, cannot be com- 
pelled to live with her paternal guardian. The same 
rule will apply even if she is not a virgin if she can 
be trusted to her own discretion. 

Notes. 

Radd-ul-Muht4r, Vol, 2, pp. 695, 696. 

Zaidn-nil-Ambiini, Vol. 2 , p. 228. 


CHAPTER V, 

MISSING PERSONS. 

(Arts. 671-681.) 

Art. 671. A person is held to be missing in law 
when his whereabouts is unknown, and it is uncertain 
whether he is dead or alive. 

Notes. 

Radd-u]-Muht5,r, Vol. 3, p. 358. 

Hamilton’s Hedayah, Vol. 2, Bk. 13, p. 213 : Baillie, Bk. 11, 
Chap. 6, p. 703 ; Zaidu-nil-Ambani, Vol. 2, p. 347 ; Clavel, 
Vol. 1, p. 371 

Art. 672 Where a missing person has appointed 
an agent for the purpose of administering and preserv- 
ing his property, the authority of such agent cannot 
be revoked by reason of the principal’s absence. 

The presumptive heirs of a missing person cAnnot 
withdraw his property from the hands of his agent or 
from the public treasury, even when he has no legal 
heirs. 

An agent cannot carry out the necessary repairs 
of a missing person’s property without the sanction of 
the judge. 

Notes. 

Radd-ul-Muhtfir, Vol, 3, p. 358. 

Zaidu-nil-Ambani, Vol. 2, p. 347 ; Clavel, Vol. 1, p. 369. 
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Art. 673. Where a missing person has not ap- 
pointed an agent, the judge shall appoint an adminis- 
trator to collect his rents and debts acknowledged by 
his debtor and generally to administer his estate. 

Notes. 

Radd-ul-Muhtlir, Vol. 3, p. 358. 

Hamilton’s Hedayah, Vol. 2, Bk. 12, p. 213 ; Zaidu-nil* 
Ambani, Vol. 2, p. 348. 

Art. 574. A judge has the power to order the sale 
of the movable or immovable property belonging to 
a missing person, where such property is liable to dete- 
riorate. 

He must take charge of the proceeds of the sale 
and restore them to the missing person on his return, or 
hand them over to his heirs, after his death has been 
judicially declared. 

He cannot sell any property belonging to a missing 
person when such property is not likely to deteriorate, 
not even for the purpose of providing maintenance. 

Notes. 

Radd-ul-Muhtilr, Vol. 3, pp. 359, 361. 

Hamilton’s Hedayali, Vol. 2, Bk. 13, p. 214 ; Zaidu-nil- 
Ambani, Vol. 2, p. 349. 

Art. 575. An administrator has power to provide 
maintenance for a missing person’s relations, who are 
entitled to maintenance, out of the proceeds of property 
sold, or debts realized. 


Where he 
has not 
done so. 


Where the 
judge has 
power to 
order the 
sale of his 
property 
when such 
property is 
liable to 
deteriorate. 


Administra- 
tor has 
power to 
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for his 
relations. 


Notes, 

Radd-ul-MuhtA,r, Vol. 3, p. 359. 

Hamilton’s Hedayah, Vol. 2, Bk, 13, p. 214 ; Zaidu-nil- 
Ambani, Vol. 2, p, 349. 
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A missing 
person is 
presumed to 
fee alive in 
matters 
which 
affect him 
pre- 
judicially. 


Art. 676. A missing person is presumed to be alive 
in regard to matters that affect him prejudicially, and 
are dependent on proof of his death. Thus, his wife 
cannot marry again, his heirs cannot divide his estate 
between them, the leases he has granted cannot be 
cancelled, nor can the judge dissolve his marriage before 
he has been proved to be dead. 


Motes. 

Radd-ul-Muht&r, Vol. 3, pp. 358, 359. 

Hamilton’s Hedayah, Vol. 2, Bk 13, p. 216 ; Zaidu-nil- 
Ainbani, Vol. 2, p. 350. 


Where he is 

E resumed to 
6 non-ex- 
istent in 
matters pre- 
judicial to 
others. 


Art. 577. In all matters that depend upon proof 
of a missing person’s existence and which would bene- 
fit him or would be prejudicial to others, he is presumed 
to be non-existent or his existence is uncertain. Thus, he 
cannot receive his share in an inheritance or a legacy 
made in his favour, and until his existence or death has 


been judicially proved, the share or the legacy will be 
held in trust for him. 


Notes. 

Radd'ul-Muhtar, Vol. 3, pp. 358, 360. 

Hamilton’s Hedayah, Vol. 2, Bk. 13, p. 261 ; Zaidu-nil- 
Amhani, Vol. 2, p. 3.50. 


Where he is 
held to be 
dead where 
his con ten). 



died. 


Art. 578. A missing person is held to be dead 
when his contemporaries have all died ;ifit is impossible 
to discover any of the latter, the judge shall declare him 
dead after the lapse of ninety years from his birth. 


Notes. 

Radd-ul-Muht&r, Vol. 3, pp. 360, 361. 

Hamilton’s Hedayah, Vol. 2, Bk. 13, pp. 215, 216 ; Zaidu- 
nil-Ambani, Vol. 2, p. 352 ; Cluvel, Vol. 2, p. 8. 

See Section 108 of the Indian Evidence Act (I of 1872). 
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Where the son and danghter of an absent Mabomedan 
brought a suit in respect of his property, held, that until the 
ascertained death of siioh person, or such a lapse of time as 
would make his age amount to ninety years, the term of a legal 
existence, his heirs were not entitled to claim his property* But 
where a person was in possession of the estate of the lost or 
missing man, he cannot be deprived of it until the period had 
elapsed, and if he was making away with it, another person should 
be appointed for properly adminstering such estate — Dnrvesh v. 
Shekun^ 2 Borr. S, D. A. Bom., 24 (1820). 

The authorities of Mabomedan law vary as to the limit of 
time, when the death of any missing person may bo adjudged. 
Abu Hanifa and Abu Yusuf sa}^ respectively, that the presumption 
arises, when 120 and 100 years have passed from the date of 
birth. According to Zahir Rawayet, the death of coevals, is the 
criterion ; while other jurisconsults, on the prinoif>le of conve- 
nience, assume the ninetieth year from V^irth. On the expiration of 
the period, the death of the missing person will be judicially 
presumed and his heritage will become partible, amongst his heirs, 
living at the time — Marti Biln v. Sahehzadi^ 5 Sel. Rep. 8. D. A., 
129 (1831). 

See Dowlut Khatoou v. Khaja AUjan^ 2 Agra H. O. R., .59 
(1867) ; Kalee Khan v. Jadee, 5 N. W. P., H. C. R., 62 (1873); 
Hasan AU v. Mahrhan^ I. L. R., 12 AIL, 625, j^er Stuart, (J. J. 
(1880). 

The question whether a man be alive or dead is one simply 
of evidence and has no immediate connection with the devolution 
of property under Mabomedan law, and its determination should 
follow the rules of the Evidence Act (I of 1872) — Parmesshar 
Rai V. Bislieshar Singh^ I. L. R., 1 AIL, 53 (1875). 

On the question whether the rule of Mahomedan law, that a 
missing person is to be regarded as alive till the lapse of ninety 
years from his birth, is a rule of Mahomedan law of succession, 
inheritance, marriage, or caste, or any religious usage or institu- 
tions” within the meaning of the Bengal Civil Courts Act (VI of 
1871), Mahmood, J., among other things, observed as follows : — 

“ I must quote one more passage from the Fatawa-i-Alamgiri, 
which explains the rule of Mahomedan Law on the subject in 
brief terms, and with a precision not to be found in other works. 
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I ana all the more anxious to cite this authority because the work, 
which is a monument of the industry of the Mahomedan lawyers, 
was prepared under the orders of the Emperor Aurangzeb, and was 
promulgated in India as the great Code of Mahomedan Law 
regulating the decision of disputes in India. The book possesses 
high authority, not only in this country, but under the name of 
Tatawa-i-Hindi, it is regarded in other Mahomedan countries, 
like Turkey, Egypt, and Arabia itself, as an authoritative work of 
Mahomedan Jurisprudence. This great work summarizes the state 
of Mahomedan law regarding missing persons in the following 
terms ; — A missing person is declared dead on the lapse of ninety 
years, and this is the accepted opinion. And in the Zahir-ur- 
Riwayat the term is to be estimated by the death of his coevals, 
and therefore when none cf them remains alive he is declared 
dead, and this is to be determined according to the death of bis 
coevals in his town, as is said in the Kafi, The preferable 
(opinion) is that the question should be delegated to the opinion of 
the Imam, as is said in theTabeen. 

Now, regarding these texts carefully, there can, I think, be 
no doxihi^ firstly^ that the rule of Mahomedan law as to missing 
persons has arisen from a maxim relating to the subject of 
evidence, and the rule of istis-hah^ which is the outcome of that 
maxim, cannot be regarded as a rule of succession, inheritance, or 
marriage ; secondly^ that among the great doctors of the Mahom- 
edan law itself there is great diflPerence of opinion as to the 
exact manner in which the rule of istis-hah is to he applied to 
missing persons ; thirdly^ that as to the period necessary to elapse 
before the presumption of death can be applied to missing persons, 
Mahomedan jurists themselves are far from being unanimous ; 
fourthly^ whilst some of the greatest doctors of the law would 
leave the fixation of period to the discretion of the judge in each 
individual case, others consider the preferable course to be that 
the matter should be determined by the Imam, that is, by the 
ruling authority, as distinguished from the Kazi or the Judge 
presiding in a judicial tribunal. These conclusions are amply 
borne out by the texts which 1 have quoted, and they convince 
me that the rule of Mahomedan law as to missing persons is a 
rule belonging purely to the domain of legal presumptions falling 
under the head of the law^ of evidence ; and, I may say, with due 
deference, that in iny opinion the reported cases which have been 
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cited and which tend to support a contrary opinion are not based 
upon a sound view of Mahomedan law. It is true that, in 
some of the most celebrated treatises of that law, the rule has 
been discussed as if it were a part of the law of inheritance and 
succession ; but, on the other band, the Hedaya itself and some 
other equally authoritative treatises have dealt with the subject 
in a perfectly separate chapter, obviously because the authors 
regarded it as too general to be classed under any particular head, 
applying, as it does, to all the branches of law in wliicli the death 
of a missing person may ha|)])en to be the subject of investigation. 
1 think that in administering a inedia>val system of law it is 
supremely important that the Courts of Justice in British India 
should draw a clear distinction between the rules of substantive law 
and those which belong purely to the province of procedure, because, 
whilst under s. 24 of the < Jivil Courts Act the Courts are bound 
to administer the former branch of the law ac‘Cording to native 
laws in cases of succession, inhertance, and marriage, questions 
which go to the remedy, ad litis ordinationcm^ must be decided 
according to the general law of British India. The rule as to 
missing f>ersons ap[)ears to my mind to be purely a rule of 
evidential presumption, and though before the passing of the 
Evidence Act there might have been perhaps some justification for 
the courts to apply the rule to cases of Mahomedan succession, 
inheritance, and marriage, the provisions of ch (1), s. 2 of the 
Evidence Act leave no doubt in my mind that we are now bound, 
in connection with all questions of evidence, to administer the 
rules contained in that Act, and it follows that the present case 
is governed by s. 108 of the Statute.” 

Petheram, C. J., observed as follows : — 

“The question referred to the Full Bench in this case is — 
‘ Does the rule contained in s. 108 of the Evidence Act govern 
the case of a Mahomedan who has been missing for more than 
seven years, in cases to which, under the provisions of s. 24 of 
the Civil Courts Act, the Mahomedan law is applicable ? ’ The 
answer really depends on the question whether the mode in 
which the death of the missing person is to be proved, is part of 
the Mahomedan law of ‘succes-sion or inheritance/ By s. 24 
of the Civil Courts Act, persons of the Mahomedan and the 
Hindu religious respectively are given the right of being 
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governed in the matters therein referred to by their own law, but 
any other question in which they are concerned are to be dealt 
with under the general law of the country. Now, questions of 
succession and inheritance are questions as to the manner in 
which property shall devolve or shall be distributed upon the 
death of the owner either with or without a will. 1 do not think 
that they are any thing more. Then comes s. 108 of the 
Evidence Act, which provides that ‘ when the question is whether 
a man is alive or dead, and it is proved that he has not been heard 
of for seven years by those who would naturally have heard 
of him if he had been alive, the burden of proving that he is 
alive is shifted to the person who affirms it.’ Now, if a man’s 
death has been j>roperly proved, his estate will be divided accord- 
ing to the law of the community to which he belongs. But the 
first thing to be settled is the fact of his death, and only after 
that has been proved can questions of inheritance arise. The 
rule of Mahomedan law in regard to missing persons dates from 
ancient times and from social conditions to which it may well 
have been adapted. But to apply it to the totally diflFerent 
conditions of the present day, when the means of communication 
between distant places have been so extended and improved, 
and when no one can hide his existence from others in the 
manner which was formerly possible, and to presume that a 
man was living ninety years from the date of his birth, though 
his death was practically certain, would be a piece of gross 
injustice. It was to benefit the people of this country by enabling 
proof to he given of facts which should he known, that s. 108 of 
the Evidence Act was passed — Mazhar Ali v. Budh Sinr/h, 
I. L. R., 7 All., 297, F. B. (1884). 

It is a well-known principle of Mahomedan law that if any 
children of a man die before the opening of the succession to his 
estate, leaving children behind, these grandchildren are entirely 
excluded from the inheritance by their uncles and aunts. 
Where, therefore, a Mahomedan claimed a share in his grand- 
father’s estate, in right of his father, who was missing for many 
years, held that under the provisions of section 108 of the Indian 
Evidence Act (I of 1872), the burden was on him to establish 
that his father had survived his own father — Moolla Cassim v. 
Molla Ahdul Bahim^ I. L. R., 33 Cal., 173, P. O. ; 10 Cal. W. N., 
33 (1905). 
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Art. 579. Where the death of a missing person has 
been declared by the jucfge, his property shall be divided 
among his heirs as they exist at the time of such de- 
claration. Any share in the inheritance or any legacy 
to which the missing person is entitled, shall also be 
delivered to his heirs. 

His wife shall observe Iddat' of widowhood from 
the day on which he is judicially declared dead, and 
after such period of Iddat is completed, she shall be 
free to marry again. 

Notes. 

Fath-ul-Kadir, Vol. 2, p. 809 ; Radd-ul-Muhtar, 
Vol. 3, pp. 361, 362. 

Hamilton’s Heclayah, Vol. 2, Bk. 1.3, p. 216 ; Zaidu-nil- 
Ambani, Vol. 2, p. 

Art. 580. If at any time a missing person is dis- 
covered to be in existence, or if he returns alive, he shall 
be entitled to his share in the inheritance of tho.se of 
his relations who have died during his absence. 

Where he returns alive after his death has been 
declared by the judge, such of his property as is actually 
in possession of his heirs shall be restored to him, but 
he is not entitled to any property which they have 
disposed of or consumed. 

Notes. 

Radd-ul-Muht&r, Vol. 3, p. 61. 

Zaidn-nil-Ainbani, Vol. 2, [». 356. 

Art. 581. Where the wife, heirs or debtors of a 
missing person claim that he is dead and offer to furnish 
proof in support of such claim, the judge shall appoint 


Procedure 

where 

mi 88 iug per- 
8011 hii 8 been 
tieclared 
dead hy 

judge. 


Where 
iniHHing per- 
80 ri iH dis- 
covered to 
be in exis- 
tence or 
returns. 


Procedure to 
be adopted 
where wife, 
heirs or 
debtors of a 


■See Art. 310 . 
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misain^? per- ^he absentee s agent or administrator, or failing either 

son claimii , .11 • • 1 

that he is ot the latter, a suitable person against whom the suit 

^®**'^* may be brought. 

Notes. 

Radd-ul-MuhtAr, Vol. 3, p. 361. 

Zaidu-nil- Ambani, Vol, 2, p. 357. 
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[ |C daiJL# ta,Uf 
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Sadd-fd-Muhtdr, Vol, 2,pp, 379, 380, 381 ; Fatawa-i^Alamgin, VoL 2, j?. 40. 
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Fatawa.i*Al»mg%rf, Voh 2, f, 12. 



889 


Abtioli 43. 

— » *V i <!>* — ( 1*^ ) 

[ fOjt. tmii* ^^1 jU»J| ] 

Badd^-Mvhtdr, Vol. 2, 340. 

8KCTI0N IT. 

jtjOl j U<i (5^ iji* } J c'® 

Article 44, 

»J — 1;^ J •.. — ( r^i® »*>^^ ) 

1^ ^ jL i a ft *# ^^^1 4>1^ j — TjfA j 

DurruUMukhtdr^ Vol. 2, 2 >. 6. 

Articles 45 (fe 46. 

y idljj ^ j ^l<Uf j i^U ) 

^ — a:^! ... j ... jW 

j •— ^ o|^ j ^lyL^Di ji^ ciyy 

[ e y li i>l4^ 

DurruUMukhtdr, Vol. 2, jp. 56. 

Article 47. 

f^i ^ ... *«• J ... EJ>^» ly'^t j ~ ( fcy ibU ) 

j — ^ jiJi j ^ urt*< y j^ ty* 

— !.>.} (.Wf y .kw jf j . . . ij^-» j 

[ .) awi.. ^toJt ylif I>1^ ;U*J| ] 

Bumd-MukhtAr, Vol. 2, p, 6. 

Article 48. 

jliAJt A^l j i>k-}t j g^jjt ^yK-fii _ ( ^A »jU ) 

^ ... cjtiji/H* ... .<-1^1 »i ^1 3 ^i;iu.i ^t; ... ^yyii 

4^^ *1^ ^l***)( ij\ — tS;^ ... jt^\ clf (*.^ J ... **"" * l4* 

f ^r t»k-» w.Wf 

Badd~ul’MulMr, Vol. 2, p. 332. 



AitTkCfLE 4d. 

c-A4i^ jf '^^xjtj ^ vi-AL f^jl ,,, ••• 

ii)^ j vi^iy aul? j •• • y (j^ ^ 

y — v«Ol »>; ] cl— ^Lf jAiJ ^Ai ,,, i>^i H Aib^f ^yUl 4 J ^i;b 

[ m • rr^ Aanju^ ^l^t 

— “ U^U^ f^j^s ci»*>^§^l^ lit ^ 

[ ir AaRi-i> ji^ ^‘>^1 ^ ] 

Radd^ul-Muhtdr^ VoL 2, jt3j3. 335 , 336 ; Fatli-uhKadii\ VoL 2, j?. 53. 
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Fatawa-i-Alamgiri, Vol. 2, p. 18 ; Badd-ul-Muhtdr, Vol. 2, p. 352. 

Articlb 59. 

jlWl 3 — ^Kf *i ijijiu fJ U. ... eii* cI(h ei^ l 40^ cr^ — (d ^ 

[rrd ^ ^ 
Badd-uUMuhtdr, Vol, 2, p. 325. 

Article 60. 

aJILc us — ( *!• j*^U ) 

BaddruUMuhtdr^ Vol, 4, p, 443. 

Article 61. 

. . . ^Ss6j II , , , vAll^ . . , yc\ ji ^ I ) 

^Umjf j ijVl oWU c4Vt cW i>i>j H ^ 3 

[r^r • r^r ^ — «A-® i>J^ 

Baddrul^MuhtdVf Vol, 2, pp, 352, 363. 


CHAPTER VI. 

Article 62. 

... II ... ^ jl^U) 

[ ri«ie — rt«r *»*- *4 .,t**Jt i; ] —t*** *>,* ^JJ,C ^ 

— *Wt ,f*Lt Ai- U^Ui-l ...j ...uAi4)4>a.^di?...^yt 

[ ri«i - rwe c’^i wUf ^li a 4 ja»ji ^,3 _ »aai M»jji »i 
Sadd’^ul^Muhidr, Vd, 2, |3|>. 343, 344, 849. 



84S 


AsnoLB 63. 

ij^ (Sp iif* ‘*^4? til *:;• — ( ir W*^) 
gj^y >^t y <~>^}^ J ^ K p (tP< K ^ W* 
^pl tt>l *j^ J^. W^jjy ...i;*i^ g»J^ 

*4^ c)*J — j ijl^ jl^JII 1^ U4M jtjAi fj ,,. |.>^ ^1 Ul ... 

<kl^ J^iyi ] — (A t»A* wl^ ^ ,x4. I^^;*^** (!»/« ] — g*^' 

[ I |C|c tmi^ t^Uf .tiJ(> 

...^;*iw j*^l t>Ut j ... ^ tiA ... U-i ...^\CiJ| i»liJJ| yl«> j 

kjUf 3 ... J ... ... j l{j^ 

[ n*A . ri*» • ri»i - n*» • ri»i« 

Badd-ul’Muhtdr, Vol. 2, |)j>. 344, 345, 846, 347, 348 ; Fatawa-i-Aiam- 
giri, Vol. 2, p. 18 ; Bahrr-uUBayek Vol. 3, p. 144. 

Abticlb 64. 

. . . »'»^.> * 4 »l tp' J( — vr" j — • • -j^ — ( 11* ) 

... fejiy* *a*l>iJ . . . fX^ %yi\ 3... i^3>\ 

J J V^ <!>•* • • • 

^ f«|c<) tmX» g^CUt uU>f i>J^ 

Badd-uUMuhlAr, Vol. 2, p. 346. 

Abticli 65. 

cUt^ y*^> ^Wli — *3^ cO^ v 4 ‘-»Jf — ( <|d »dl^ ) 

eJ>^ j 3 ... (j|3 ■ j 

[ r« • *»X» w'lf ■>>V j — cUtWl 

Badd-vl-Muhldr, Vol. 2, p. 350. 

Abticlb 66. 

... yW, ^ tt>l J 4W» l;JU| ^yJSa m — ( 1 ^ wU ) 

— ... IW .> — 

[ n*A *»*• ^<I *V ^ ] 

Sadd-iil*2Ivhtdr, Vol. 2, p. 3^. 
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Astiols 67* 

Oi — danJiAJ . ( «|V ) 

[rt^v oij aa^UJ) j — 

Sadd^ul^Muhtdr, V oh 2, jp. 347. 

Abticlb 68. 

^ cUl wy^l e>'^y — ( iA ) 

Jj — .ilyi oJu>Ui lit ^\ ... iJli^J} 

o*>^l >t lil Oj»J| ^f ^lili ... ^ ^IaO Jr ^lyl 

UAisI — ^> 1 Juf ... j ... 

... J^i ... cilr J? 

— l#j^ <^3jlj i^A. c^Ji .J ^ 14^1 d^\ 

[ f'fCA A»iu© (^3U J>j ] 

Radd^uUMuhtdr^ Voh 2, j). 348. 

Abticle 69. 

JIf Jl ^ AjlirJl |«t>^ y j ULy ^ ) 

AjlATJl ty^ lit 

[ Amiutf v^lir oi^. yi»Jl <51^ ] — ij^\ 1^ ... 
Badd’uUMuhtdr, Vol. 2, p. 344, 


CHAPTER VII. 

^1 ^ ^Ul t^Ul 

SKCTIOK I. 

> t« ^ 1^ amamJ ^)oA«. ^ J^>| J,.^! 

Abticlb 70. 

... oJl» ^ |;A« *Jli( — (v. wU) 

. I-^., *mAs wlif’ ^lj aW jli*w'| .>; ] — U ,W(. ... yy oj(^ 

i|iA* ] ^ (jM Cry^i id* ■ ■ 3**« j— ... j [ r«A • r'fiv 

[ r* « 

Maddfd-Mvhtdr, Vol. 2, pp. 356, 367, 368 ; Hidaya, Vol. 2, p, 305. 
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Abtioli 71. 

_ 1^ e^' » •- f*i U5|j«J«--(v»wU) 

JUI U- Hj [rr ^tj dJif. «k»^ ] 

[ r*v «»i- ylif dl^ jUE^Jt ] — l^UUi 
Fatawa-i-Alarngin, Vol. 2, p. 22 ; Badd-ul Muhtar, Vol 2, p. 367. 

Abticle 72. 

^ 3> ... J'*W J'«i trt> I- jf*- lit _ ( vr »jU ) 

[ rr wiii” ^iS *4- <^..a«ju jj,ui ] _ UJ ^ 

Fatawa-i-Alamgiri, Vol. 2, p. 23. 

Abticli 78. 

... M Jf A«<J| ^ tfijA j _ { vp, ,iU ) 

dAw j lUU Aiy .,. J»J|i J«i U>4«> 14.1 j^t j 

c4^‘* yi> yi iiU/l U J^Utt ILkf 

wUi’ ^Ij dl^ ,tt)'^ 1 — oaoJi JikU .Jjaiu* ,,, JUjJhuo 

[ rr • rr 

Fa<awa-t-A{am^m, FoL 11., 32, 33. 

SECTION II. 

Abticle 75. 

^111 5 Wjj<> y ^U-» wqpj — ( vd ) 

[ TdA A»i-« JU^UdBLj^] — ^ U UJU ... jSSjii 

Badd*uhMuhtdr^ Vol, 2, p, 358. 

Article 76. 

c>* y tUJf yi) JJaU J 

4-4- trtii r* ... y ... gi>Ji 

^ ^ j ^ jij, ^ 

[ 1 - A ** 4 .^KU| ytif 
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Abticib 77. 

W4 ^ I4UIJ ![;-( jt * ... Mlc iym}]j —{ VV *iU ) 

fciUjJU ^ ilJuJt yW ,..43U<^U5(>5 ‘‘^j^j ... it>l 

UUj &#j gjtoj Uja, 1U« jlUj li- dAJi ia.ij 

li^|£L^i^^ Asfji ^ ^jj)t JW j 

... l.lv»*l OjM i — Wi?l ^Ijsy (Jiu5 £Um 

Jj ^ iJ iil^iJi tUJ j ^^ l ^| j JLj jt jl^t 

f t ( - I • v'^ — i.k*H 

Burrul-Mukhtdr, Vol. 2, fp. 10, 11. 

Article 78, 

Ije/j tj)» gjjJl vi>- j 3 j lii; ^ j 

Ij^l J.y ljU (a«A C.3I J j, ^ 

_ lyijf £iiU^ ^iSJi i^ ^ 

V* V'^ /•J >’j — [r«A *»•«■• j,<fci| .^Ijy y>0'*4 jlimJiijj 

.>« UU yi(i _,, ... 

[ C*^' v'^ ,^»'i' oJL. yWlOj ] _^| 

JRadd-ul-Muhtdr, Vol. 2, p^i. 358, 365. 


Article 79. 

... ^ i)j I^i iv| g ,3 P A^l J ^ 1,1 _ ( vs *iU ) 

,A>j Uyjjl Sij^ ^ i^}f ^ 

[ ri4 *»**« ^<<U| ylif ^^(i *W 
Radd-uUMuhtdr^ Vol. 2, j[7. 365. 

Article 80. 

^i^t> (*)if lif ,,. “~ ( A • ) 

... j ... ^ 3; jj^Urjit ^ kapJi ,yj( 

[ rll ♦**- yUr ^li' aU w- o^S j VjUi w** 

Eadd^td^Muhtdr, Vol. 2, p. 366, 





SECTION III. 

iiSjf ^ji Ju«)l 

J ciflj ( 4 ) I^\ J 

t|^ 14 ^ ^^sJLj S/ 

Article 81. 

ca«^ j^lAy ... ,,, ^ ^ f ^ 

. . . «>5.«it (>AJ (^v«jt ^ ^ ) • • • y 

^ 5 oUf jUaR^jf,^^ • t^^** ^ 

t if J (rvl J^lf ^ 

— iff ... V^ oitf j ia^( s yi Uj 

[ rdA *»i*® ^toJl w'iT Jk ] 

Badd-uUMuhtdr^ VoL 2, jp^^. 358, 365, 379. 

Article 82. 

•^y^f ,,, ... ^iay u^y jiu ib gy^ j — ( ) 

. . . Wif ji^. <>‘•^1 Ui^Lj (Ulaj II y JiU u^ K U^Ui^l l^faiJb 
[ pr*) AaxiuB ^WJ( wU^ ^ ] — Aiyi Uib Ulc ^ 

Sharh-i’Vihayaf VoL 2, jo. 36, 

Article 83. 

y ... ... j< c^y<^ ••• »y^f 3 ( Ar ) 

ARlUfl J y ) ,,,J^\ J ... 

yii* — a^(o; ] — ^3^ ^y j itiAf ^ ... ^-Jf ^ 

•f*!^ • AsrA® ^^f w^> 

.j JjlU ^ e^f^^Kf ••• jy vjs^yi^ ^ 

yiS i>i^^iimjb^ ] — ^ K gy^t <y j ou^ i^ftii, y ^ 

[ |»y I • fi^y* A*iLtf ^^f 

Badd^uUMuhtdr, VoL 2,pp, 366, 369, 370, 371. 

Article 8A 

A&J| 0J5 .,, UU^ .., j^\ vAaj ... *-^ .j — ( A|* liJbp ) 

.jyFtJl tSliWb ... gjpf ^y» ,,, SyAy ^ 
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clji isjf *•• ^ ^***^ ^ tit ... j 

^ sjjii jt jUkil iSJ fit 

[ ri* • r^i 

>t #UW| ^ cifP Jj ii« 4^JU Jb^ t^l (JLtuo Ji j 

^ ... ^UftftJi .,, 4^t .., olii y I«>44 

^1} aI^ jiim^h^ ] — 4^ ^laj (J^ft cl*i ... sf^jf iJj^ 

1^ «l • ImAa 

,,,gj>Ii iUJ ... u^t cUVf j 

U^klo y gJjLo ... cUlff SJyLo £Lajjo ut ^1 ^y iitjjJt e)* 

[ taiutf yi»Jl ] — is)jljt jt^jt ... 5«^>^ 

] — J>^.^l cUJ oUbJU . . . 5/ ... 4 ajj 

[rii-rid - ^^t 4^ti^ 

Raddrul‘Muhtdf^ Vol. 2, 2?jp. 35^, 360, 365, 366, 

Article 85. 

£^# jllUib d^jJ\ j ... J^aUt j ... i^hyi\ cUi C^flAb — (Ad ) 

UbNM# jt lilLjs ^^Jt ^ c>j3^ 

lyjjt ^ ^H^JIt j j iWt j , , , vy^^t j ^ i^itf j 
gj^i aijf UAk^Uj ^]Ua)|t 4?U j 45.^ lyiki jsJLk jAi — S^Aj [^*\ jf 

j^ dunAr J H .. . 

^WJ| ^ ] — iyjjtf J-® Alt 4A^ 4?:^^ 6i^ j 

[a* 

Badd-ul-Muhtdr^ Vol, 2, j?. 364 ; Fatk-uUKadir^ VoL 2, j:>. 80. 

Article 86. 

.>.W| (jeli ^yb Uj _ ( A1 «6U ) 

[ 5 iwA*0 pteJi ^il) <>J4 ^UaBuii ] ,,, Jyb«>J| J^i 43lLUb %-i ^ It 

f ^ J>^«^t c4^ Cli^i ^ ^ilU( — ( g^hbJt j ) 

^,*spj ^ ... duj jt # y |«JjU ^ji * * »*J Jl 

w^ (^^0 ixi^ ^Uan.«J4^ J — ijt^ ^ ^ 

[rid - nr 

Eaid^uhMuUdr, VoL 2,|^. 368, 366. 
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Abticle 87. 

cU>l 4^ cWt Jt^ V« > ( AV IAU ) 

^to)t 4/iiJ ] -4^1 ^ao If ... SyiJt^ J 

•■• .5 ••• ^♦w ^ — i^ii ^ r^A • " 

fJ f) tj^ ^Ia{ U (*^ c)^ ^ ... ••• 

ill 3 ( |c. tei^ ^KiJf 4^b — 4)^ ^ jt^ 

^{J ] — cU.^ ^yt ... 4^*J»J| y lUJI 4:;^ JfUlf 

[ ^Ar A*i-« 

Radd-uUMuhtdr^ VoL 2, jpj>, tS79, 380, 382 ; Fatatva-i^Alamgiri^ VoL 2| 
p, 40. 

Article 88. 

^j| ^ I4J cU^ j gf^40t A^j Jb ^j 33 til (AA»i>bo) 

[ JO* • asUU) jUmJt ^ ..* 4^^( 4^ 

Badd-uUMuhtdrf VoL 2, p. 400. 

Article 89. 

^ Ji ... ^ ^j|( ^ _ g3>^l c>^f j — ( A<i jiaU ) 

wli^ - «yi^^UaRJt ] — ^>V4 ... ... uy ... ^ ^ cU«J| ^4^ 

[ rrt • rr* 

^l^if vaJfeJf ... (^j Ilf JUf ... iyJl awfe' ^yli 

[ |j«'» wIj^ .^0 

i^io II Jutf J;AJi cbi ^ isJU isji ^j> 3|/^^ ... (51UJb Jaf 

[ I eA A»j^ - ] — W 

Badd^uUMuhtdr, VoL 2, j?p. 330, 331 ; Bahrr^uUBayek, VoL 3, pp, 130- 

158. 

Article 90. 

... gJb^l Ai«ify4^t Ai <-l^ ) 

[ AaiAtf <>1“^ ^blaR.J| J — U^ilau ji^ j 

jlijf wi.A> ... n j ... 0^1 P ^ 

^WJf ] — f^pjjM ^ 4^ J| ^ Uio ^ 

[ rn|f *aRi^ 



360 


l^LkLp j J(j ^^\ j ^ £IkJU* 

[ ri^ Smh^ ^UmJb^ — y ji ^ uf^ 

Badd^uUMuhtdr^ VoL 2^ pp, 364, 366. 

SECTION IV. 

j4J\ ^ jjiyi Juaill 

Article 91. 

4J iUuLo J I — 4i i u» ^4/0 J l^J — ( S » ) 

.. Uj ^y»J ^Ji gjjif J*i4jltf Afli^ oJK'j 

M ji j ... (J — ^ j^ , . . o>i 1^ j 

[f^YfC ^ j 

Radd^uUMuhtdr, Vol, 2, p, 374. 

Article 92. 

li^ c>^-» — ( ir ) 

[ f^vd *»iu» ^WJf 4^ur ^Uj Jla. jUmJf y 

Badd-ul^Muhtdr, Vol, 2, jp. 376. 

Article 93. 

JU^I j aUL^ ... gjiS)f y ilSJi ( <|r ) 

^^0* *^^ ] — *^3 v - — ^ y ••• ..# 

Badd^id-Muhtdr, Vol. 2, 375. 

Article 94. 

( ) • • • . . . ^ U 4 >^y y ^ ^ i^U ) 

^HSJ» wlK ^l3 ^U9R«Jr til I— j ... 

[ nr -nr 

Badd-id^Muhtdr, Vol. 2, pp. 362, 363. 

SECTION V. 

^ U j ^4Jl ^ (JUiJl 

Article 95. 

i/ — ^ y dlA^ u^ y > viU — ( f d ) 

^le eOi kSl^i y y ^ &)b ^ j A^i lit Ilf 
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j{ — mOI ,5^ ] — L|i (3^ AJU>| v^t j 

[ fc • « Amst^ 

Badd-uUMuhtdr, VoL 2, p. 400. 

Article 96. 

fit j i^j tc'f Xt o^Wf — ( 11 ) 

[ ^ • #anJu» ^li 

Badd^uUMuhtdr, Vol. 2, p. 400. 

Article 97. 

. jJa. . J — mj| ] _ ^IftJl A)la. ^ ^y ) 

[ I f Aani^ ^WJf 

Bahrr»td-Bayehf VoL 3, p. 161, 

Article 98. 

aMu JlJ j ai ll^ji vAif vi.*Aki — ( ^ a ) 

... ^ d^f ^R-oi ^ a^f ^i>iJ 

Amu-# ^6’ ji;x jU»J| aj ] — iji uft^f jM y U jt jifJjilt 

^1 amR^ ^^f %£jii 4^1^ (3^tyf/*^f ] [rvf® • rvr 

J>i y (3f*^<^f til j 

[ pf aaniu) ^toJl oi^ l^ 

djUl ^ y ^Wl fit t*^ j 

y j U^ a4A.tj 5^ ^ Jl*i aj j 

J^aif (J^ ^ (^^^t '■^aj y ^ 

^WJ| v^li/ txi^. a.^Uc U^ a^Ij fJ 

^ f imJL^ 

(^ ... y ai-Ai aJ cuyy c; — i:;^ U 

^1<U| wfi^ ixIa. ^ 

[ a«i^ 

^ij ai^ j^yij ] — #fJUJf mU <9ai» alJjf ylU j 

[ ^1 am^ 

Badd-td~Muhtdr^ Voh 2, w. 373, 374 ; Bahrr-uUBayehf Vol, 3, p. 169 ; 
Fatawa^uAlamgMf Vol, 2, p. 31. 
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Article 99. 

- J^^^^ 4:^ £m^ ^ 4ill ^ ^ ) 

[ f <1 } aanJLtf ^\<iJ| 4^U^ . «fiJlj ^Jl^ {}^}j^^ ] 

^WJf *>J^ <3^!;^ ] — 4/t^ ^ vsJU liU 

[ nr 

Bahrr^uUBayeJc, Voh 3, pp» 161, 162. 

SECTION VI. 

Aktiolb 100. 

... i!;^' s tA'i eJ* — ^ j — ( I • * »->^ ) 

♦1,^5 y aI 4^> e;^ j .*. 4^ 

«] aanAtf jX^ yimjf ) . . . ^ JiWt 

^WJ| ^\jS ^tS ^ ^U»J| U^ j g^)t J^ j 

[rAV 

Badd^uUMuhtdr, VoL 2, j?jp. 386, 887. 

Article 101. 

^lot— AJt i^yiy — ^^t oJLA Ijf wJtfcij — ( f • f ) 

ijii^u g ^-1 «,( ... ^jji\ ^ ^b- — ( itt?>y **!> c<^ ) 

[ rAV *»#.» jUw^t dj j .*1. f^jj 3f j j) iSi ,,, j 

Radd-uUMuhtdr^ Vol, 2, jp. 387. 

Article 102. 

i\jA\ \it ...^t^ll J — Aijf ^4#J will v-JLkj if J — ( I *r ) 

^yic fit Jl if 5 tit Ht J — ^i^t ^t •iAj^ J| — tit Jft 

iJ^^t J »!7^f cv y a5i» — ^f^jft Aic p^t 

[rAV — rAi A»i-# ^WJt yU^ ^Oi ^Um^Jt — wilt y ^j^jft 

^ilj cb>^^ rX| «ii^U3tj3 e><^tit 

[ i^4v iwi*a \>t ji-, i» .Jf j — a«A> JU il ... jukU 

Badd^tthMuMdr^ Voh 2, |;^. 386, 887. 
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Abticlx 103 » 

JJ fjx^ j p — ( r •r ) 

^lO^ ] — V J J^lft o^lfi {:/• c;lf 

[ I* I ^iJ a 1 ^ 

j j ^4J| «A^Li ^1 i;>«Jt ;V>Jt ji j 

4 j**j^ W? i#<tWt cJ^ ia>«>^t 

[ ^teJ| ^^tjU 

Faiawa^i^Alamgirit Vol. 2, p. 31. 

SECTION VII. 

jiUlJuJl 

Abticlb 104. 

^ tBAiu J i^»Jt iJiUAVf J vs.^— 1^ ^J,U — ( f •,£ #:>Lo ) 

Uf Aijf Jlflj JIj 8,5^-C ^4^ ci ^1 BJ-J II dtjlj 4 ^ 

... W' U*^ ^^ii ci^UiJb cXxiU \SaAj Hf j oifUM 
wUr 5^UJ| o;4^ U^f,sA« I 4 U 

Badd-uUMuhtdr, Vol, 2, jp. 893. 

Auticle 105. 

UA«XafcJ y^i) ) bU| 4 ^ ^ — ( I •« ) 

(Ji} iuwOt sM^ ( ^ ^ ^ ...^5 j 

y ^ *5!>i ^ ... ^ cAijf j^ j 

cU^ ^^Uajf J — W y ^ JI ^ 

*»Ao w^ 4^^ ;| — ' 2 D ] — ^ r^ ( i;^i y ) 

[nr - n f 

Badd-ul-Mvhtdr, Vol, 2, j>p. 391, 392. 

Article 106. 

sM y j^aji jyi ) «;<>» c^» i — (1*1 ) 

) a — u^ clUi ^ y 3 * 5 ^ 1 — Wl 4 MJ lif jT 

j*’#f 3! e>tf c>* J ^ ^ 

UJUu U|Hf diJl ^ ,,, 3( y W y iJ — j^ *!r* ^ 


4 
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c)! ••• iM* t n— \jAji ifiJUk ^UuJf 

^lim^if •>^ ] — ••• ^ (*^t 45* 5 •i.y^i* 

[ f»*^f aa»i^ jteJf yli^ 

^jrfc^U J^<>)f cUi (jlUxlf iXfU y J 

[ ^(mA^ ^tojf ^ij (>J^ 

Eadd^uUMulddTy Vol. 2, j?. 392; Fatawa-i-Alarngirif VoL 2, |). 34. 

AETICLfS 107. 

) ••• J ^ os>yo j — ( f -v ) 

c;^*5 •*• ... ws^t 4^*J| ci^^Kt vi>(^ 

( AJ ^ U«V* J ( J^ 

*^2»j ( S (•^ ^ ) — J^* j 

cA^ /_i»LJt —{ ^ U 

] — Ji*.^f <^* ^‘*;y* ^ ^ 

‘ Badd^uUMuhtdff VoL2,p, 393; Fatawa^i-Alamgtrif Voh 2, y. 35. 

Aiiticle 108. 

|»if fjA j — (f *A 

l^-Jii J'^l g^Wi j ... '•^^1 «^»^* •••j 

• •• J* ^ ••• c:J|x»3 Uj ^^5 l^J Jfij .,,^fJ| *>« 

A>^y* H* j Axx 1^3 (3^i3i Ji«A^ o^lAjs»3b 

aJ j*^* yj^\ c>*^ A — Aftj a^-J3i cUi 

^liT <^lJ yi*w3| Aj^ J^ftjj j,o ^ JUl 

[ - rsr 

Sadd-td*Muhtdr, Vol. 2, i?]?. 393, 394. 

Article 109. 

j li,3>is <Xftj Jii j^h i^xM ^ — ( I *5 5.sU ) 

(aa^ 4>3 jf fit U y j) — ®^y* ^ 

Am^ ^lir ^Jli ... *i Ajuc oJb'f 

' [rii — 

^ ^ . Badd^uhMuhtdr, Vol. 2^ jijp. 395^ 396, . - — - 



Abticli 110 . 


Uj j W* j »yi> A . — ( M • ) 

.£^ U .,, ^ ... WlA y JU»i^V^ ^1 J I♦^(J MtJp 

^^CJf cj*^^ 4x1^ ^LkA#J} J — > vfii— l|i.M«jt ^ ^ ^ jf 

[rid *»»-• 

Radd^ul-Muhidft Voh 2 , |>. 395 . 

Articlg 111. 

!♦-» y lh^ — ... (^‘ — ( nr ) 

*.. a j j—^Jf y ... ^ ^ •> — ^ y 

... ••. ...>d ••• C?^* 

• •• ^ y c/i c;* y C^y ^ *V o’ ^ y 

— £uj U — j*lii lif — ^ oi ^ otl A ^ 2 ;f y 

[ f..^|0 *>1^ ^UmJiji^ ] 

Radd-ul-Muhtdr, Vol. 2, 394. 

SBCTION VIII. 

cl>I^IaJI ^ ^ I JmaAJI 

U4JU0 ^ 

Article 112. 

jAJb 4^111 AjJUat^ Ali ^ ^}^i{ djJ( vs^ij y — ( I H* *db6 ) 

Aj^i, vi^ lit Iff 

_ 3 i^i gy^ j^ji 

[ n 1 - ri A AwA*® ^yii ] 

Badd^uUMuhtd/r, Vol. 2, 2^, 398, 399. 

Article 113. 

II J ly^ ^iy-*lll a) CSUi U4.U y yi^i AiijI — ( I fr ) 

Ajli A}jA y ,,, Ai*.^ ^ liAli JJAaj Aii^y 

Amft^ 4>1^ ^UaLtJf 4>^ J —— ^jyt ci5*^ ^ 3 «5»yy^ 

[r^v - rii 

Badd^uUMuhtdr, Vol. 2, pp. 396, 397. 
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Abtiou 114. 

V* "• V* ^ ^ ^ 

jj_^llf ti>«f liAf aI tJ«j II* .,, ilfJ l#l *f^ *S£I< ... ll<4 

jUafcJl ] _ 1^1# il^yj J| j *^j3 Js ^UJl CfA tM «».'-•>>> 

^ i«q V 4»i<* ^WJ) 

Badi-ul-Muhtdr, Vol. 2, |>. 397. 

Abticlb 115. 

^KJl .^Uf aJIj *4 jJjyi >»»uJi] — 1*5*- *4Jl i»l^ ^1 — ( f I • »'il- ) 

[ 111 

Bahrr^Sayek, Vol. 3, p. 161. 

Article 116. 

Ai4*]| j iJ l^S»l*l c*Sj^ — ( I • "* ) 

4ilj tf giiij, j ... u®^ I A ... »L>**' — rli^ 

[ V*A • v*v Awi-* *>4 y *— »» H aj ] 

Badd-ul-Muhtdr, Vol. 2, ]pp. 707, 708. 

Abticle 117. 

Jl* j| «£l^ ^ vsJli y ijjU 4 «»AA U ,j,l j^aI pi Aiijt — ( H ) 

Ai^- AOJ A*ij, y wVl JlA J Ai- .*yJ 4^ Aw «Bl>i g ^ 
u>l ... y ® *3^*^ O* Itil 4 J g».3^ 

^ pl*l y y ••* 

[r»A - A»i.A wiif *4 iVA»*JlAj 3 — 

[ f . . «ma« g'fiJi .1*^’ ] — *i* 4*4 

Badd-uUMu.htdr, Vol. 2, pp. 397, 398 ; Bahrr-ul-Bayek, Vol. 3, 
V. 200. 

Article 118. 

Clf (^iJl 1^* o4jy^ iAli».| lit — ( 1 1 A ) 

H fcyft A»A* wlif . gl; a4;**»*J* Aj ] — (UAikJI y uy ) ... **» 

. J,l a4 - i!e^ ] — .>• gV^* **• u)'*^ i 

U» ... i:^«Jl >3tfSy U iM* jl ^*<31 pi** Jlk _ [^ (Af V*^ 

>•» ... J4y^ c»^ I- J ... ■M ^>j>\ (^. C»» *1 

(4^U y^ . , . *'«»^l y J4y^ It)!^ ^ > ... l4/^ 

Ji£ — [ t AT Jy *4 «»* 



>4» Jtv^ > 2 f ^ C^ 

-* 2frJ^ ^ . . . J^*y* — [rl 

[ |«v<t amft^ vj,tir aI^ ;UmJt ] 

Badil-fil-Muhtdr^ VoL 4, jpp. 475, 476 ; Fatawa*i-Kan JT&an, FaL 1, 
p. 182 ; FcUawa^i^Alamyirtf VoL 2, p. 39. . 

Article 119* 

^UJl J^Jf ^ ^»Jf aJyj j 3 — ( f I f #oU ) 

[ ffty T Asiutf ^|^^JJ| *)i^ W 

Sadd’ul^JUnhidr, VoL 4, p. 476. 


CHAPTER VIII. 

0*> I— 9^5j)' Cljl sjUOl i ^ ejUl 

U ji 3)1 — -I 

SECTION I. 

-^1 ^ J,ll J^l 

Article 120. 

... j J.Ai AflJLt! — ^ 

vl/^ v'^ j «xai*| j ,,, l^Jj, 

^toJl jJL. yimJbj ] — jypSi ^liCJl ji| 

jflaj ^ p ^ ^ — [nr 

[\ • ^»iu> ^KJj *y,Uf 4>i^ ^*4^1 ^ 8.*lyA 

Badd-uUMuhidr, VoL 2, p. 313 ; 8harh-i*V%kaya^ VoL 2, p. 10. 
Article 121. 

J i^U^Jl J aJLnsJi ^ y — ( t n ) 

[ f . imSLc ^iG ixU. iSJ^^ ^ 

Fatawa-i-Alamgiriy VoL 2,pt 10. 

Article 122. 

J( y kJ^Ao ^ igjfi) yH ^9 — ( I ^ ^ ) 

[ I . ^kiJi wUf 

Fatawa-i-Alarngirif VoL 2, p. 10. 



Abticls 123. 


eijii-Au# J ^ ) 

[ f « ^apJl^ ^toJj wli^ j^U jJU j — U*.kj 

Fatawa-i-Alamgirt, VoL 2^ p. 10. 

Articlf. 124« 

^[jS «xJ^I ^ — ( I rjc ) 

[ fCf V 

Badd uUMuhtdr^ VoL 2, |). 427. 

Article 125. 

iJ^Ai ... ^ aj U — ( 

*>1^ 3 J/ J 

[ u^I;AJ| 

^<<iJ| villi’ — »J| ] — yi^i\ gjU Uf ^ 

[ ^r I 

Bahrr-ul-Rayek^ Vol 8, p. 557 ; Eadd-ul^Muhtdr, VoL 2, p. 421. 

SECTION II. 

t>*> J-«*)l 

Articles 126 & 127. 

) ••• j — (irv - in ) 

lit ^1 ) 5f;^l 3* ( a) 

i^U u^t •xftj ^f ) — ^li ^AVt ^iUJl ^ii 

( ^r Aa»JL.« ^50 «>lai. - ^^UascJe ^toJ| fiu^gjf 

<3y ... jl c^t J 

[ pr • • r*M 

cWUl tj^^j i>^ 5;^>tr uy^ ly ... j^l Hi j 

o^*i <j? •.. y^ ii y^ is^ 0^ .5 . . . 

J .*. y J ••• ^^1 y--»i ^jy® 

Aiy ) ... v^ ^ c^i y c^^* — (3y^ ••• 

( Af A»i*® — UmI ^ 3t JUA^ U 4^J|b 
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[ pf I #mjt# ^toJt 

y ^ >J — ( Jl ) . . . <3^ U^Hrf J 

[ jcr r 5;^^! v^ <y^ yimJl ] — ^iUb 
^li a 4 ^UwJI ^Uii jyu y ) 

[ I w(i^ 

Tahtavif VoL 2, j?. 82 j Eadd^ul-Muhtdr^ Vol, 2» jpp, 419, 420, 421, 

422. 

Article 128. 


jt ,., ... ^i^y ^ ... [;-*t ... vi>w*^ — ( k a ) 

•..y ••• 5 ••• »va. y oy y^^i ^y^uA ^ uji wy 

^wji ax^ yixL^jf j — A-ii^ e/® {3j^ ... y^**^ 

[ • - jeM 

Badd-uUMuhtdr^ Vol. 2, 419, 420. 

Article 129. 

lil^ ttjij ... jr*^ '.^ — .>V'.» — ( fn jijjU) ' 

... y ••# {,^ y wza^l.»i y y..iii 

UX**^ «yyi y-^J UAj.i^t Aiti <Ji>J 

[ jcrv AapJus ^xh Wy»u^ aIa. ^UaR.J| jj^ ] 

y^ ;’j^l vAUiu y til fjA Ijij^ y^ c*^ .xiyij 

<^^tyt y.^t J ji 

II i *y^ y y-**^ ;**> (y <>Jtyf^ .>1*^ *^y 1 i . . * 

[ A«jui ^^fjf ] UimJ^ 

Eadd-ul-Muhfdr, Vol, 2, j9. 427 ; Fatawa^uAlamgiri, Vol, 2, p. 46. 
Article 130. 

... j ... ^ »yiyj Uwo y^ K jyi — ( 1^. i>U ) 

aiy^ ... Ify ... Jy H ... >-. 5^ 

[ l^r V AaniL^ ,y,U^ jA^ Oj ] — ^ yi 

jiyb <a 1^ 2 f.; | 

Badd*uUMuhtdr^ Vol, 2, |>. 427; Fatawa^t^Alamgiri, Vol, 2, p. 4§4 ^ j 
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CHAPTER IX. 

^5*^1 ^ ^t)l 

SECTION I. 

^1 ^KiJI ^ J^f I J^l 


Abtiolb 131. 

cl^ — ( irf >•3'^ ) 

— — L\y — wb-#| — XU*^ gj^t 

[ ^ISO^ ^fcJf i>Lx y^l i a m A ] 

[ I ^llwJl *^ur Jjl ,yi^ ik5^ ] — ^jr^l J 

Tahtavi, Vol. 2, j?. 18; Fatawa^i- Kazi Khan, Yol. 1, p. 165. 


Article 132. 

... jt^Jf Jfj — ( jj^U ) 

l^t ^*j J ^<u il J 

J|f Jl «W| II l^Ur^’ 

[ Ma - nv A*ti^ 

Fatawa*%-Kazi Khan, VoL Z., j>p, 167, 168. 


Article 133. 

c>^] — uH^ C*^' •.. c^j — ( irr ) 

[ If- t ♦ ftoJt wliJ '4^pl 

/^>*» ) — J|JI» •/***■> ery^y ... l** t^'iia-JII c»l J 

*lA 5 i( ^1 JjJjJII j._;«W **^l*)| tt» Jll , iJj Jjslj 

^J,^i U*»^ i4 a,! *tl. {jejih j *k> ,^>^t fiji — ( »A« 

J,A>Jf JJ JiJiJi e*Jc>'* ... oj^ c>» ... if '■^ fj 

U/o 1*1 ) — jfJf «A-*j i.y j ( Jl*J) .li g y,J aI* 

j c>^»'~^ ’.•IjrA* c)'^ ( W 3l» J*i <5sy^' ••* '**'b ^ 

.kS.il ^ — (ji^Wl JjjUi jyj^l ^1 ji»4i}\ ) — ^^^^^ j UJl^ 

UaIa^I o..UI|^ ) .„ uy £41 Jl^ ^jJII lyi m*. JS J JI^aJi Ji»r iiyJt 
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^^lUii ^ uUlIb ... (kai (-J^ > ... kfti U#ilUi.b 

iMj ^1 j ... U^ wA^tpU {^ ^ > ••• 

^toJl iJiS j\ — imJl ] — cjLol^ i*^'*-tj cW 

jb^ UAi<>^f j j&tLi lit — [ ri I - n • • r*i 

^ jy dapliag 3 “~“ 

Badd-uUMuhtdr^ VoL 2, pp, 309, 310, 311 ; Sharh»i^Vikaya^ VoL 2^ 
pp. 10, 12, 17. 

Article 134. 

g^^Jl ajUdI (Jlu bib' Ij-aUs ^ u;* <-K! H — ( » ri« ) 

— olji^ypJf ^ H [f f 

[ I • A»iuo ^^b j^;iy ] 

ixLk ] — ij^ ^ I ^Ji^» c;* ^-l*S V 

[ V A»i-^ *y,ur 

Ajli^f ^ ^ £-^li. ,.. ( )jsp^ ^ ^ 

1^ wU^ ^b 

o^Aij HJ y ,.. 3!>^ ••• j 

^jJ(^ j ^ ••• .j [( A»iutf ^'iJf ^ ^3 

j«X« j . , . Ab^ y — A»,-Aj| k'lj^ i^a# 

gAjJi ^ H ... J ••• 1,/^ ^ ••• 

t-A^’ ... > y bn cJi^A P J Aak^* ... 

^iS ju jU**i| ] — Ut»« <3 j;^i { r* o' tf' ) — 

[ rAi • rA* - rvi Jl v*^ 

Jl/tawa-i-ilZomstV;, FoZ. 2, pp. 1, 7. 10, 11 ; Shath-i-Vikaya, Vol. 2, 
p, 18; Uadd-ul-M uhtdr, Vol. 2, p/^. 379, 380, 381. 

Article 135. 

fA^t aIIjIjj fjji^j ...^ ) ••* •v%i»ii ... ^ — ( tr^ ) 

^ S>J ili ,lyJ/( U| — ... ( i''^^' sr* iSjiH ...y ... 

£ TA ( - (*A • • rvi *»ju» p'^i j'‘**^''%) 3 

toi...!) U.W ,l» ... .xU^f ^.;,a i'Oj*- 

OsM «*.Aw Uf ^ ... (Ju «>jWt V*' jy*^ ^ 



[ t 

Badd-uUMuhtdTf VoL 2, pp, 379, 380, 381 ; Fatawa-i-Alarngirtf VoL 2, 

p, 5. 

ABTicts 186. 

... ... > — ( iri».>^) 

«x^ij cl^ 3^ yjUUl 

ylii' y)Ci cl^ Jjl Wl jl ^ 

[ f r imk^ ^toJf 

Fatawa-i-Alarngiri^ VoL 2, p. 12. 


Article 137. 

* . . ^ • • • -5 • • • ^ ^ ^ ( ^ r'v •“* ) 

yli^ yi — a R» h j (^ dJli ^ 

[ rrd 

A4i»iu yf IL^t ^il Jl (^Uf lf>if ^ ... ^ ylpl 

^t cU>l»Jl j ,., 4r^f cU*4 lU •.,»xWl 

— 2i»lj Jftj Jj ... S3tJ^Vl (jU ifjMj: iMyij il ^t ^yfy |Ot wy>U. y^ J 

^fcjf ylir ^6 oi^ — r^d A»i-« ^Kxj| ylif^G (>J^ ^Uaulf ] 

[ Id • rifi «i-> 

Badd-ul^Muhidr, VoL 2, p. 325 ; Fatawa-i-Alamgirij VoL 2, pp. 14, 
15. 


SECTION II. 

I • ' ■ ' 

Article 138. 

u>^ ••• j/* j ^ '*>^ er* > — ( IrA *il« ) 

^ Jl i*» t/i ^ — Ajjl txfy jUt 

[ , 4 teSA. J,»^t ^UWf Jij ] — yVt »3***l Vtf I j 

ylif <)1^ ^ .., JliUil ykwiJl 0^ ciiy 

[ icmte pWJt 

w ^Badd*uUMuhtAr^ VoL &fP*99 i fiaArr-iil-Sayelb,: FoZ. 3, p. 83. 



Articls 139. , 

Ji AM j — ( in *wU ) 

v^ ^ LSJ^^ 3 — 

J f jwA# ^^^1 

Fataufa-i-A^am^in, VoL 2, p. 12. 


Article 140 . 

oJUi. ^li»Jr Jij — «;^ ) ^ ( tl** ) 

^ fw^l* Amiu0 ^^1 oUlf 

(JIjU) j (JlIIj (jAiJ ^ (JJlvi 4^Ui I4) ^ ijrt^ 

[ f 4 1 A»iu0 ^toJf w^ a 1^ (3^Lr^^ 3 — 

^lixtJi j,^ ] — >p.> ^ ... AiJ^ y aUj y 3 

^ AmA^ 4^^ *> 3 .^ 

^1^1 j*yf ] — SjU.^! 4^ aJ ^ 4^^AiJ| 4>Ai» Jf 

[ f Am^ ^toJ| v^ur ^li jJL. 

J| AiJI ) .•. II 4/ ^y®U( AAj^jy J 

(^ } UaIj^I j\ e>* *^ > ( UAlAa^l 4^ ^J^I II j ... Mj^Axi 

j — 4^iGl( J Jj^l ^ 

[ r^r - r^r 


Bahrr-uUBayek, VoL 3, 
pp. 352, 353. 

^UanJt 0.^ ] — ^Ajlavf iii^j 


pp. 147, 161 ; Rixdd^uUMuhtdr, VoL 2 , 
Article 141. 

... ->^ (*^ ... j — ( it“i ) 

[ rtr <*i».« pWJl wiii" 


jlfc glpl 3^^ m* IsW wAltj Siii i J 

\J>ji v)^ S ... <5*^ gjj’l (^. (^ ij ) tUu .5; iy» i 

— taiJi *) ^ ^«U| UC.^) j ii^^J}| ^yt Hi tl/jfl Jla» ^jjJi 

[ (', «»&<. - ^lif ^l5 .xL^ ^yKjU jfjlii ] 


Jtadd-ul-Jfuhtdr, Vol, 2, p. 352 ; FataWa-i-Alamgin, Vol, 2, p. 13. 


Abticlb 142. 

— Mi ^ ^1 «cu«j n ) y — ( it^f »'»'^ ) 

( ( A *.i^ ^toJt wiif yiti .kL^ ^y** 
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aV ] — *ii,| y Ij^yy lif , 

[ 

**f y» ... 3^ ^ ^ 5 ^t^FS[a>V 

^llmJl .>J ] — luix , . . >• -5^ «>^5^ jt 

j^ ^WJ» 

Faiawa^i^Alamgirii VoL 2, j). 18 ; Radd^uUMuhtdr^ Vol. 2, pjp. 352, 365. 

Article 143. 

j ^ Iw g .^1 g _ ( f ^ jj^U) ) 

^yiaaJo ] — jjkJt ^j3 yx^l jUi ^^^3 cWJ (>»> 

p fcr • i«i ^tokjf 4>J^ 

Tahtavi^ Vol, 2, pp, 41, 42. 

Akticle 144. 

— y j ^.h ^4j 3,^^ 43^ Jr _ ( ,^4*) 

( A»i-^ ^'<J| ^lir ^ 

[ f ♦ i»si^ J| 4>.l^ *v5a)| 

Badd-ul^Muhtdr, VoL 2, i?. 354 ; Fatawa-t-Alamyiriy Vol, 2, p, 20, 


CHAPTER X. 

J ^^1 cajUi ,^yti*)i ujifii 

Article 145. 

Vt 4 >AAij ]f 3 _ ^ jj^U ) 

3! J^tXf 3I 13^1^ 11343^ 3 3I ^^Jwo 

^ 3 UlU. GjJl^ ^.^.rtliJf ^Asu (XAmj ^fjjJf Ssyi£>,J if j , . , ciAaji ^ 

J^f ^1 III 3 AjUjff Ja| 3 wG iib^f^t ii;t aI 

cr^ (V*^ ^ a«Au ilipf 1*3^ g AiJI > 5^3 jAf 

A^f 4 >A J — f< 34 AlM fjf 3 f jLo f< 3 >JlAiic ijy 1^ 

[ir^n -toll 

Hidaya^ Vol, 2, |?, 286. 

Article 146. 

( ug< 3 u^ 44 ^ 45^ ) *•• 3 ~ ( ) 

*.. V<;W* CJ* ^ ^ ^ 
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foV* ^ ^‘»jf t{(^y 

l^ jl If ^ ^ixU) J| U^^t Ulf ji j cl^* cb ^ 

W li-al (JUfti ^ J l4iit l^«>ia.t ji 3 U#J-«Jf ^lAj 1^ 

[ r ^ »J 2t:»Lo ^toJf 4>l^ 

Badd^ul^Muhtdrt VoL 2, p, 296. 

Aetiglb 147. 

Sf^<» jl J^; yty j^ i^J 

oilj^ AoV| (^Uaj J^ic yj3\ i^ij ^ 4>iwJ| 

c^ij «5^^-2j| e.»l ^1 • O^ l^U*t 

y a,« U-Ai. ^laJt 

*>i:^ ^^Usajiij j — *>>-Jf y J^j;^-*t J* 

1^ |6f dmiuB ^HoJt ^lii 

Tahtavt, Vol. 2, p. 41. 

Article 148. 

^ ^j—^. 5 — ( fKA «^U ) 

[^ AV amJU»y^JJ|\ wU^ .y^^UakJl jdJt ] 

DurruUMukhtary VoL 3, p. 87, 



BOOK 11. 


CHAPTER I. 

j[^j^ ilcUJi L#^ * y * (J?^^ 

Aeticli 150. 

^\ oJl^ypiJl J — ^wUJl — ( Id* »^Uo ) 

1^ rri 

5 ^ I^UlaJl ^ , ifliiJl 

[ <1^ A A*i-« ^U»uJ|.>^ ] — ^^jJj 

Bahrr-ul-Bayek, Vol. 3, p* 236 ; Badd^uhMuhtdr, Vol, 2, p, 698. 
Article 151. 

^\sS <>J^ i •• ( Ml ) 

[ jfrpf ^;a<A0 

Badd*uUMuhtdrj VoU 2, j3. 432. 

Article 152. 

«M ^ ••• c;* Ji i — ( Mr »oU ) 

[ imk^ sJiS «>J[^ ••• 

e'A)!* L« j 

[^ (6j*| AigB . .’ ^^^1 wlj^ jUM«jt 1^ J — j 

Badd’ul'Muhtdr, Vol, 2, p, 431 . 

Abticle 153 . 

. . . u>W . . . J'>*i eJ* • • • V^ — ( t «r ***l« ) 

j ... ... (j.l« *8»'i> (jiJU- j «*j^ ^ 

. (cf.. AmA« ^<<J! ^J*S i^iU^t j iJLJt j Ah*^!> 

[ Kri*- i*rr - i*rf - t*ri 

Badd‘ul‘Muhtdr, Vol. 2, pp. 430 , 431 , 432 , 433 , 434 . 
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Aitiolb 164 

£*5 ... a,» j ... »>»■!} ^ j — ( f *!« ) 

jU«ji i.>f y ^ ^ j ... j> 

^ |Cf»A tm4« 

^y <sUi J* . . . o'f) o' V* ***' 

^ B»4a utif 

^wj( wUf ] — i)W ^i ...yi ... ly 

[ |«|>>« «m4« 

Radd^uUMuhtdr^ Vol. 2, p. 435. 

Article 165. 

jU»Jl4j ] — cJ-i^ r«4»4U) 

J| ,.. |XL«| y J Hi ^*le JiAi H ... j [ (®r6 

[ ^^4 4»i-) ,^G .xU jU»Jl 4; ] ^»A3 UaU ^ Jjjl 

Radd-ul-Muhtdr, 'Vol, 2, p, 435. 

Articcb 156. 

g^yi •• *^9 — ( I*"' 

^ fBffc t»Sit» ^iS ikl^ ^lX»*)l4j ] — Jl»a>dk«l| 

Badd-ul-Muhtdr, [Vol. 2, p. 434. 

Article 157. 

y yi^f ...J^l y» ^ i — ( l«v ) 

[■ fcf.|e ^toJl ^0 <>JL^ 4^ j — - 

tJlLo Ut44c ii^^i lyl e>' liy^^ O*^ _^4.J| jtiki lil _j 

[^ |ev JwAtf wtif ^G 4i^ (^' tt>^ ^ 

Badd-ul-l£whtdr, Vol. 2, p. 434 ; Fatawa-i-Alarngiri, Vol. 2, p. 47, 

Article 158. 

»i til !*• — WMji y* ^ ^ J _ ( ( 4 A »4l-> ) 

A*» **4J «!f^' J *4* 

^WJl jlimji dj ] —'-</• aj- ^u*! I-* (Iryi-y 

[ ere 


Saddtd’Muhtdr, Vol. . 2, p. 485. 
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ARTICI.S 159. 

... fi) ^ ^ Ms j ) 

}j^ »t|f yfi >^. )y^l «^ <»'< Ji,l J ... jAttl-Jl ^ U^iy jA»Jl' 

[ ;«r»* * J*rr i*^ji lA? — 

Badd-ul-Muhtdr, Vol. 2, jiji. 433. 434. 


CHAPTER II. 

lyj j)i jL^yi asAji ^ ^1 «-jui 

BBCTION I. 

C»V.>yi ^ J.>>1 

Article 160. 

... y ^ .,. ... — ( M* ) 

— l^j ifjtki . . . y y ij^ y VV jf 

^ v«* • W^> ^0 (>JL^ 

Badd^uUMuhtdry VoL 2, jpp, 699, 700. 

Article 161. 

fit _ J>U ^1^1 tMii3 ^ e^t ^ Aaa>j| — ( f II 1^-® ) 

j — ,,, j lit j ... 

[ V • I toius oJy I ^iJ 

Badd^ul-Muhidry Vol, 2, jp. 701. 

Article 162. 

*t-^ j ... — { I *ir ) 

_ amjAsJi jl ^’| ^Ui^t ojf y .., »<>•* y <-4^ ... 

[vr*v**-m to®-® O^t wtif jd9Lj\^^ ] 

Badd-uUMuhtdr, VoU 2. pp. 699, 700, 702. 

Article 163. 

Aifcef y flSjJl JJ LajjJ} AftiiJi (fir ) 

[ V .r toA® i3*lJl yilJ ixlfc. JJmJ\ ] — 9 y 1|®U^ 
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1^1 C>JSS>I ^ t4* y g x)^ V* ilWl AM lAfijA lit y;t 

($8y| „Uf Al^ jiSmJlij ] — (^j^) Ifib JWiJ 

[ V.f «nk« 

UfMi j iim»f I^UJ ^ jyl l^l yJ oifiiili ... gjjil <^U y» 

-> l«j Afti 9 jAiJ |Ji» **>•“ j Am « j gjj)| ss~4i jPl UAi jyM ... AiiJi l«l* 

[ y.t *»iU i5^» ^iii ^ 6 *4 ;Wb; j 
Badd^uUMuhidr^ VoU 2, |>. 701| 703. 

Article 164. 

^ . . . P -— . . . fftftiJl W — ( I *||A |.)U ) 

[ v*r • v*r tS^Ji ] — 

(3iiyi jis yiiJ a». ...jij ... ifty) 

[ V* - 111 *•*«• 

Badd-uUMuhtdr, Vol. 2, pp. 699, 700, 702, 708. 

Asticlb 165. 

*) (JjJi 8 ^ Lu UiO ... 4 iJT^ImJI i_«yo J — ( ) 1. ) 

5 iVy tljij ... I-* 'J ijiA ...J ... Ir^y* •••>’ •.. 

«»«.« jukit wU^ *4 ] — j^i y an .y« 

[ VM • VI ♦ 

Aif, jlimJlij 2 — Aiu tf.A«uU| 

Badd*ul-l£uhtdrf Vol, 2f pp, 710, 711. 

SECTION II. 

ttT* ijr6^ ^ yy» c;4> vy^’ 

•• M 

Article 166. 

^ ••• cil^^ > lU K ... — ( Ml } 

^MS |>X^ J ^1 i^ i^ikJi tS^ yJ ^ . flii 

[ V* • iUBV^ lJIUf 

Saddfd^MuhtdTf Vol, 2, p, 700. 
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Abtiolx 167. 

D — u^l ) — — ( liv ) 

[ V .f. ams.tf <3HW| wUf .iJi*. ] — 1<J &ai H* lUt 

Badd~ul-Muhtdr, Vol. 2, p. 703, 

Abticlb 168. 

^iuJl ... *»4iD Cf ... 4;* y.> ... — (HA **'■• ) 

ji U| ... jA*Jt AW **!*» ... j ... 

J^,u; ] —jiu\ iftii ixL ... ^ fif M ^ 

[ I ijA c3^^i 

Badd^uhMuhtdr, Voh 2, p. 703 ; Fatawa’i^Alamgiri, VoL 2, p, 168, 

Article 169. 

Jl^tj j l^axJUuo ^ iiufi — ( f ) 

... -.. ... j 

V* f» JusUP<«« (3iUaif 4^li^ 4 >Jh^ J — • 

Badd-ul-MuhtdTi Voh 2, p. 702. 

Article 170. 

Smj ^ ... 11 jl ...^j — ( I y. »,>U ) 

^ y OlUa^f w‘j^ — iJ jA fil Jf 

Badd^ul-Muhtdry Vol, 2, p. 702. 

Article 171. 

Awrf . . . ^j|>)i . . . g>tUU ^ V — ( r V| ) 

til If J&iuJt Ji^Axlb , . , j ... 

J^j^f yji cU^ ... ^-*5 £|4>XMtlfb 

... ( g)A liJi ) ji - Aijl-» ijhi ^ Lo ... ihd^ l^j ULo 

y ( ) ... ^ oy»jll ^ ... 

— «/ ( CJ J->— ^ 

V .f • V* f AaJu0 iS^Uajt ^0 oi^ j 

^ J8a*l-t4-3fa^(ir, FoZ. 2, pp. 701,702. 
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Abhcli 172. 

... ... ..o ••• ... *^ 3> — ( ivr »i’^) 

^ ...^j ... c3*^ c'^' 

j ... ‘t«'« iaiiJi cr - ^ fSr*J ••• c'^' 

; 52 W» JSS ^ *4 ;li_mJl ij J — ^ tfiji (J (/*— Wt uiJ* **■ 

[ VJ - 111 

Badd-ul-Muhtdr, Vol, 2, pp, 699, 701. 

SECTION III. 

^UkJl Uii^dfS ^ «±JU)1 J-i)' 

Article 173. 

G|^ til ^ ... W'*' ... ^^* '-I'yf- i — ( ivr»'i'^) 

) \j-^y> Ji ... ioif-** 'i' ^ 

^jlS *4 jU»J|jj ] — 0^1 cH-i ••• 

Radd’ul-Muhtdf, Vol. 2, jp. 700. 

Article 174. 

^ ... (*A|j*)0 V,» y lili-l ... ... ^ — ( I vi» Sil- ) 

61^ ...yuJi ... •• ..■ - 

^tjd4 i)] — *u»Jt *->y J ... liS-j u^; 

vdv (51^t 

Radd-ul^Muhidr^ VoL 2, p. 757. 

Article 175. 

ji Ujj iiymJf J — ( I vd ) 

Aie cU" ,.. 4um> Irttw ... j ...^ i&aj jASiJI 

jiu* i^Aii jj^lAi>J| y &ik» {.>^0 jjjtol J ... 

til ijO ...iJOif » (*4* * cii^' C^' 

A.. -vg wJhi ... ^ •••.» •■• 

[y. A «miue (5ai>^i J 

Radd-id-Muhtdr, Vol. 2, j>. 706. 
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Abtiolc 176. 

^ » ... *-iii 5_,jJU j ^ ( , VI wU ) 

(... jiiU) ^ ... «V ... 

] ... C* ... U>’" ur* ifr*-*’ ••• 

[ V* • - V *|C AaA* o^t 

^J^ ... J|t II *>1 )ll «;( *J *o-i^ i^l 

■—• **^ g»Aj ^ ^J,'» ... (Jf ^ ALxAj illS^ ^^}f ^,^.^1 

*)U ^*fW| jjjtjj [ (vr *»i-> .^lif A^. ^jUi ] 

aV jlMfcJlij] — Jj^l ... j ... Ifiasi ^ j 

[ V . » <aii.« O^UJl 

Badd-uUMuhtdr, Vol. 2, pp. 704, 705 ; Pa<owa-».AZa»iptr», Vol.2,p. 172. 

Abtici,* 177. 

— *-A*i y ... u^Lu. f^i ^ j(«. (i, ^ , yv ^ 

... ‘t“ — [ivf a»^o31Wi wUf ,^G ^.JU. ^,U;] 

AijJ/i 3 ... ... tlAjUJlU U^b j iiijJj (Jj 

JM, fj J jU^ ijj,! Jj, y ^1*.^, ^ 

... CTi*-' .3 — yUl liy ... ... vy^ ,|#1* ... Ab7l »-*^ 

olUi)| Uii — ^1 lit ...iiliJii ... 

[ vfr • vir *miui) 

Fatawa-i-Alamgiri, Vol 2,p. 171 ; Badd-uUMuhtdr^Vol. 2, pp. 712, 713. 

Aeticib 178. 

<^l •V ... t>4“ ^ 3 I ... ^**1^1 tjiji A«> ( (VA »|>U ) 

— UjAAJ a 4.^ ... Ami 1,;^ JSli ... ... ^ . Jjif 

[ V. >> - V. A tmi-o oUk'l .^Uf aV jlimJiAj ] 

Badd-ul-Mtthtdr, Vol. 2, |)p. 705, 706. 

AbticCiB 179. 

e)'* U^3 3* (•'^1 it;4JJ ^jiji ti| — ( j y , »iU ) 

... »UWb ... iaiiJl^A&S ... Av ... yjUiiJij ... jilijJl ... ^mi\ UOi jxij 
w ..-r^tjl ... UAkI J^\ ^'...jU^ll i&ii ... jl ...^UaHI Haud^A* 
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HUi ffi ... l»*^L.«| A<M ... ^1 y ... 

[ VI je • V ir tSUaJl 

Badd-uUMuhtAr, Vol. 2,pp. 713, 714. 

Abtiolb 180. 

— j ... ,S(le ^in ii.f 3 j _ ( ) A» aU ) 

[ V -r **i-* (58U| yilj jUauAjj J 
Badd-td-Muhtdr, Vol. 2, p. 708. 

8B0TI0S IV. 

Abtioie 181. 

... d< — ( IA| ) 

V a V»|* A»A<« (32kJ| .jtif <kla. ^Umal|i>^ J aa. 0^1 j j*J| Jjil tJ lit 

«k>^ ] — W ... ij‘^\ 

^ f v|s imAs (jAUl 

(38Ul ] — 1*^.) ... *1 j «®0i j 

|[ y.y 

l^alawa't-Alamgttn, Vcl. 2, j». 174 a Badd^id^Muhtdr, Vol. 2, pp, 704^ 707*. 

Article 182. 

... j ... 3 ^**3* »*- o' j VV* o*^ — ( »Ar ) 

[ v.je tmi^ (3^t ] -— ilywM ,,, kfkfj 

Sadd-ul-Muhtdr, Vol. 2, p. 704. 

Article 183. 

lAJjitj lii jfi 'V yA6| j| ifiU ilfJt tJlUfcj — ( i Ar ) 

iSViilt jlimailij ] — aImJI JI — *»l»3lj }<>- Jt yA» 

[ VI* a»A# 

] — il'Ult ... (tl ... Iy*^> o*U 

[ t V|e timAe tiXkll 

Eadd'id'Muhtdr, Vol. 2, p. 710 ; FedaiBO-uAlarngiri, Vol. 2» p. 17A 
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AsTiCLt 184, 

... . .j — ( 

tatiUtf ‘t’^ tr* . . • 

[ vr* - vn - VIA 

) ... ^ j • ■ • ** jl'S e>^ > 

tjrif dJ ^dJ| C<A^ I | ... 

[ vr • - V M 

Badd-uh Muhtar^ VoL 2, 718, 719, 720, 

Article 185. 

Aiit A U| Jla. i^*J| a) j ( f A d ) 

^ si ^ ^ 

( r n ( 3 ^^f *> — 

j ... ^ j j 

[ V f 9 - V f A sim^ i^iUsJf ^^lJS ^{j ,>JU ^ Ui>Jf^ 

Tahtavi, Vol, 2, p, 266 ; Badd-uhMuhtdr^ Vol. 2, pp, 718, 719. 
Article 186. 

cA j cJfe' — ( I Ai ) 

e)l ... «V4^t O Uu) uJiaj 

AftJUi liAjli L^U^ ^ y ^ 

[ V f 9 S^sbJl^ t 

Badd^uh Muhtar j VoU 2, 719, 

Article 187. 

... uftU a xj SiA^Xfi j 1^1 •— ( fAV ) 

j ^ fiU ... jt«>J|^ jys^ 

... jjjtw y oJj ly j 4X44! ca^ ^ 

(xl^ ^Um«jfj^^ j — . y ^ y l^USt 

[ yr » - yr • olULJi 
Badd^td-Muhtdry V oh 2, pp, 720, 721. 
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^ -o) ... — ( I aa ) 

M c>'i' y ••• 3 — ( tvjc JlUJi sji^ oJl^ 

ol^ ^ h^ v U^ J ijiji ^ imXMi] 

[ V*V 

[ I OlUi^t e^l; ^ <5^1 CSitl^f 

^li «)1^ ] — t^Wf JiA| foU ... <4 wA la . vl U j J 

[ f V * AmR^ (3^^t 

Fatawa-i-Alamgiri, Voh 2, pp, 170-174; Badd^uUMuhtdrt FoZ. 2, y. 707; 
Bahrvid'^Rayeky VoL 4, |). 194. 

SECTION V. ^ ^ 

CjJUil AAA) ^|JLiaa)| 

Article 189. 

^ J^ u^* ••• ... ub^ — ( ) 

>1 ... (♦^Ay ( iAiJi j jf ^ yfc ) — 

u'^ ... j )j ( «xu> ) 4 j;-«9 

^ j 4^t • vSi.^*^ ... 1*^ ^ 3 • * • 45^^ 

A&SUj| ^ j^f , , , I^SlUrj j , , , AJiXAI Uj • • • .5 • • • J 

A4PV^ J _ \A^tAA dPlk^ Hj 5^)AI> II j 

[ vrr • vrr 

Badd-uUMuhtdr, VoL 2, pp, 722, 723. ^ - 

Article 190. - " 

. ^ . AAivJb ,,, . . . ^ J|U i^A^u ^ . .. j — ( M * ) 

[vffc oi^f oi^ ... ^ ---J 

Badd-uLMuhtdr, VoL 2, j?. 724, 

Article 191, .. 

fijJl J.li| J ( aiJi ) .>i Ji ... J ... gi>J| fil — (m ) 

i^l ^1 o’ .>^4*^^ ‘***^ IjiJlmi-l jii^ti *Sij> ^ 

o^ 5*)^ ^ W»’ iMfjfiji > .U j 
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(38^1 •to’" 3 “ ^ ^ '♦^ S-*-^'^' 

[ |VI - fv* *»«*• 

Fatawa-i-Alamgiri, Vol. 2, pp. 170, 171. 

Abtiolb 192. 

juL. til* jiu e* j,«i* ^WJiyii j e)».> — ( Mr wi- ) 

iAI *IA J j^l *1^ tt)l *'•* C»' •y’* 

] _ g^i j*jy/t enyi ^ ui , tr* 

[ I V I »»is^ JltUt isj^^ 

Fatawa-i-Alamgirt, Voi. 2, p. 171. 

Abticui 193. 

g.>ik)t ♦•Aili J oUbll Jflo ii*J| (.lit J gijj( til J — (nr «*'• ) 

*UA5i| j u>t gjpl til I'l 

[ I V t iimi^ «38U| «!o^ 3 — ***^1 

Fatav>a-i‘Alamgiri, Vol. 2, p. 171. 

Abticlb 19A 

*Sf*ia Jl* lit jl ^t^t y»\ U — ( me »ito ) 

^^jaCJU . iwjAj )(| ,^aJi Jji JUoj ilj tiji JUi JUJ ^ti jUl 

II I V I 4aiA« (38i^t 

Fatawa-i-Alamgiri, Vol. 2fp. 171. 

Abticlb 195. 

^8A ^ JW^t j Ijf j — ( fid *dt* ) 

•>Ata gMi 8 tSJaf j *a«i ^ «aU5 jj,.* La ^ Ij ^Sa. ^JfAf. 

fjUJJt wl*f y>t5 •>!»■ Jti^ ] — *1» er* ItfJ* ji*;! j ... ^ 

[ |V| *»•-> 

Falatoa-^'-Alamgiri, Vol, 2, p. 171. 

Abticlb 196. 

gjjJf JU ^ ObUU 1<(J ^5j jyf iJf yi — ( I f <1 lit* ) 

yiiS ,^3*^ — *i|;**tV ^14®^ Jt^ ly** Bjt M* 

Fatawa-i'Alamgiri, FbZ. 2, p. 171, 
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IsaJI ^ 

•• 

Articli 197. 

^ y*^ j j > — ( n't ) 

,y-»’4 *1^ Ja. U)JI 

[ ^ 

Bahrr-uUBayek, Yol. 8, p. 95. 

Articlk 198. 

_ jA * ... #'..^1 ,» *lAyu l»l Uji > — ( 1 1 A »cUi ) 

[ V 1 1« ASL^ ijHtJl jli**'! ij ] 

Badd-uhMuhtdr, Vol.2, p.lli. 

Aeticlb 199. 

fit ^r^y •••V ... {jij* !.:• c»* “ ( I " ) 

_ o.aiut U' £!yl *1^1 y alAil) *v j ... ^ lol ... V .,. 

[ V I « • V ( i» ultWl .^lif i»l^ ij ] 

Badd-ul-Muhtdr, Vol. 2, p. 714. 

Article 200. 

... »4yty ^ ••• '** **>^i J — ( r- ii'^) 

^iU im j ...^1 y ... ^^. ti-j J? ... J£y ^ v'* ••• 

[ V [ft v*^ </'" ] _ ki-J s ^iJi 

Badd-id-Muhtdr, Vol. 2, p. 714. 

Article 201. 

.., , ... »iAaJ( y ,uyb .,. ... — ( r* I ) 

»J-J ... V ... M'.A* f*® •••.» ••• ... isi-i ... 10 

[ v| * - V (I* a»A« oHOJi <>Ji^ ^ ^iJiAl 

Badd-ul‘Mnhtdr, Vol. 2, pp. 714 A 715. 

Article 202. 

] — kl-3 » ... ...yU iaiyi , — ( r -r ) , 

^ V t « ol^^l 
Sadd-vt-Muhtdrf Vol. 2, p. 715. 
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Abiicls 203. 

jApI UV* jHtjl ... iifiiJl ... ... >_ ( r.p w'- 

t 1 1 (jIUl*! J j ji 

Radd-ul-Muhldrt VoL 2, p, 716. 

Article 20A 

*iM J, cJj:l^ ( ... .'Aatb ) _ JJ ,yjf( _ ( ,.jU ) 

I.:! ... ( Ji-d U tX}5-Jlj ) ... J.*5jL..x ^ 

Uf* Uf j ... JAi-- pi £iai ^^... jl, 

[ V • A a»A« i3^0a)| .^UJ iLm 

Madd-uUMuhtdr^ Vol. 2, p, 7J8, 

Articlk 235. 

jjr U'.«iU5ili^J ...j ... iai Ji — ( r*« 1 * 1 ^) 

(y* iitpJl li' j — [ V. 1 .'j ] 

*P ip'* gjj'J *i:^j3 ij^'* ®a--'l 'P o' 

[ ( V ( i«i- 0*'a^l ^ *4 *!f •''» ] ~ aJ A * l^ 

Radd-uUMulUdr, Vol. 2, j?, 706; Fatawa-i-Alamgiri, Vo!. 2,p. 171. 


CHAPTER III. 

^U»Jl I*, } IjN'j ^ eJOtll Uj'Jl 

Akticle 206. 

aJIj J'jjli ] — A.k3 ^ i^i £^s)^ j f ,.jU ) 

i^aaLci u^-ti ^ ^9 j ^ ^ i^^ki 

Bakrr^l-Bayek, VoL 3, j). 84 ; Badd^ul Muhtir, Vol. 2, jp. 707. 

Artici E 207. 

U* y y U ^5*^ (r.y^ — ( r ^v ) 

j gjy^ *^Aw A Act Jb Aw ^3A«ity ^ 

Vf, aaA# yWf^^] _ ^ymjf o:v J ^ ... 

f r*i • ^ j 
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IjV* jt (/** ^ 

[ V n (58U| ^’if dJL^ 
Bjidd-ul-Muhtdr, Vo\ 2, ijp 390. 719, 721. 

Ahticlr 208. 

ijp^L ^ iu^Ul ^-aJl ... BS* l^ii 1^0 ^ — ( f y^U ) 

Lr^ ^•‘? y-^ ^ ... •>-« i|^l 4;;^^ 

— t’ ‘^ ... ^5^ 

[ ri f - r^ ♦ «>J^ ^UmJb^ ] 

RadJ^uUMuhtdr^ Vo*. 2, pp. 390, 391. 

Articlb 209. 

,^U^JL.f ... ^ ^1 t^.i Uaj^iJ iy, ^ — ( f y^U ) 

[aj^ ^ } jLf. JMJl^axOj ] iJ^U 

Bahrr^uURayek^ VoL 3, p. 84. 

Artici.b 210. 

... ^1 jtai piCaJi I4J U — • ( r f * ) 

(irt? ^*1 ^1 ... yf/Jl cUl e/® J cr* 

— m;C^ 11 J Jf ^ 

[ r A f - r A * 1/^ A*-i ] 

TaJ^^vi^i-Ahmedi, pp» 280, 281. 

Aiiticlk 211. 

... j ... Ji ... ^ cJsjl j — ( r ri ) 

[ yf . 

Eadd-ul-Muhtdr^ Vol, 2, p. 720. 


CHAPTER IV. 

^ U^ U,J ^.yi tijUl 

SECTION I. 

W o/*-’l «;.• i-.^l ^U- U4< J^l 
Article 212. 

... c)i>^UJf ^jfu Jtf ^UJuvt JUii — ( f f f iaU ) 

UU.y til lyt^ ai^Ut j j •.. i j ... 
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ijgjfii ] — »iil J — ^^*3 CJ* ^ ijrify ••• ^ 

[ I vd - f vr wliT ixi^ 

Fatawa^i^Alamgirif VoL 2, pp. 173, 17& 

SECTION II. 

Article 213. 

... ^ j — ( r»r ) 

.,.>Ix^n3 ^ ... MV y Alt^ ^ ‘iAJi ... 

aI^I ^^] Aav-« *4^ j ... — ^JJ^ y<^^t ... J>U| l4li 

M. ^Uluo^I L^ ij jlf tJ^lf cl** iMi i ^ lil ... 

[ rAl • rAA A»i-« ^*li ] 

Radd'uUMuhtdry VoL 2, 388, 389. 

Article 214. 

Aiif lb ... ••• ^ — (f 

[ rA^ - r AA ;^iWb^ ] — fiiijf Itli 

Badd-ul-Muhtdr^ Vol, 2, j9jp. 388, 389. 

Article 215. 

... S/e ... ***^ ... jyi>^ ••* ^^ W— 

3 Jl> ... ^ ^ ^ J 

] — Lm .,, {*yo j ^ cJ^ pbR.Jf 

[ vr r AmM (3AU( wUX ^'U 
Badd^ul^MvMdr^ Vol. 2, p. 721. 

Article 216. 

^ ^ ••• .1 ... 3^J9 U^ ... ^ ( f |«| )(^U ) 

•— ••• W* ... y«x4U3 l^*Uf ,,, 

[ vr I AmM o3lJt 1^ oJa. ^UmJr^ ] 

Badd-ul-Uumr, Vd. 2, jp. 721. 
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CBAPTEB 1. 

ijwi j,ifl vyi 

«• 

8 E 0 TI 0 S I. 

J o*^il J*U» j J ^ 

Abticle 217. 

] ijUUt <i> tj>l vS-^. j — ( r I V iaU ) 

[if (3lM jSUA)i}jS 

jUAjijAii ] — HjUy ,,, jl l<kM jfj JJl* <yi; £.>) e**^i 

[a* *»iua (51^1 Jo^] ““ [irr**^ jllWi 

[ rir «J**»^* ***^‘^ t^VU**** 3 — ur*.^ 

[ |C<| I a*^,3XUl Jjk 

p. 110 ; Vurrul’Mukhtdr, p, 133 ; Fatawa’i-Alamgiri, Vdl, 2, 
p. 55 i BcArr-ul-Bayek, Vd. 3, p. 263 ; Badd-ul^Muhtdr, Vol. 2. p. 46L 

Abtiole 218. 

it^ *1^ ) 5f !> j — ( r I A lil* ) 

jHUl ,^Uf jiimJl iij — jf i^pmJl iatJH 

hfj^ y V/* «iA^ ^ y — ( I**' *••<• 

^1 ^ ^ *4 ] — AiHii fiii 2 ... aV» 6^y 

[ a« 

Badd-id-Muhtdr, Vd. 2, p. 459 ; Fataiva'i’Alamgiri, Vet. 2,J». 55.‘ 

Abtiolb 219. 

^iS a 4 3 — %'^jm t5iu» g*» ^ — ( f ti »*^ ) 

[ a* «^t5*Wl V*^ 

Fatatea'i-Mamgiri, Fol. 2, |k 55. 



AKTlCLt 22X 

J** ‘it » — — t5^ e*i ) 

— J*iAI — d**^' A ... 

... »>^l> ... (MA A»i- jJUa’I ^ 

jj»U| ^ *1* M 45“*^' v‘^' 

[ «• 

Bahrrid-Bayeh, Vol. .3, p. 268; DurruUMukhidr, Vcl. 2, p. 19; 
Fatau>a~i-Alam}firi, Vol. 2, p. 65. 

AhtioIiB 221. 

ylG is^‘ — V^*' ‘5'^ 

jJlAJl v»if ,^■‘5 *4 [ e« 

.^Uf yllJ jUmJiaj] — w* ... [ •’ **■*'' 

[ fctr 

Fatawa-i-Jlamgiri, Vol. 2, p. 55 ; Durrul-Mukhtdr, Vol. 2, p. 19 ; 
Badd‘ul-Jiuhtdr, Vol. 2, p. 452. 

Article 222. 

h\iil\ .> tiiUi iiy J ... tij rrr »> ) 

[t*»r *»i- wUf>*.>4 jUmJO;] — iAiJ-Jl 

[ , . AM.. dJIWi v*"' 3 

jUmJIA; ] — Wl \h'Jl • •• 

... J ... iJ'-j, JiV' J oii>5 **y' J »> 

jUmJbj ] — u^d *ii iloU WJI ... <4^ d*- V* ... ... 

[ en - *t4 - «ll« 

22 a<W-«f-M«*A<<*r, roJ.2,pp.452, 484, 614, 515, 516; Fatawa-i-Mam’ 
ptn, Foi. 2, p. 90, 

Article 228. 

,a,»J^ d*^ ... _ ( rrr til- ) 

ylif yili j^ ] — j-H-l** u* Ua».| tti* y ••. V* 



i^u ] — ^Ulff aL« — [dir ;UL-mJf3j ] 

[ r4d sMkiL>4f ijiLyf 

Badi-ul-Muhtdr, Vol. 2, |>p. 452, 513 ; Bahrr-ul-Ba^ek, Vd. 8, ji. 255. 

Abticli 224. 

oJia. ^ O^* ... ^UJlj j — . ( f ff® I^U ) 

[ f ^ j5Uf ^US 

«>jj# J ... >£^{» Jy Jl J Jili *4* 

ri # - r JI® ]— m8 

yA«j j utkj ... iy^y iiUJi 4jr^ • — II 

[ «|| U^f v^ 

PurruhMu'chtdVf VoL 2^ j>. 19 ; Bahrr-uhBayekt Vol. 3, fp. 814, 
315; Vol. 4,jj. 61. 

Articlb 225. 

^ j\ .,. cJ^^* v#^ {:/) — ( ffd ) 

v^*® (i^^l [rdf Aapou* .±JL! Ja. (3‘|y|;*yf] — till* 

jfl y U 

isJLi • [ O^Uf s.J'^ ] — i^-,^iyb •i ^ ( 4^ 

*y»UJ %i<.iU «>1^ 

— ,,, ^?Ub _ [ rvf *mi -0 (3)U-AJt 

Ai ^ ••• j [ I' I ^AfeJi ^ii> ^yii ] 

— g »i)fi il>if A.iA^ U ,t AiUf Uj 

vs^X JU y 4K 43 *»^I 3 

_ »,Jr ( i^if ) fc^Vf i>y ^ y ... iSttit ^ 

* jUis)! . a; ^ ... AijU? [ imA00 ^yC .»i^ ^Vyi j\immi\Oj ] 

3 — JI*J| djjl> y sd^H ^1 ... ^^ I 4l*W^ 

[ smi^ JWJf .^U* yii 

A{)i)h* 3 — - fyW* cu^Af # i:^j4^ *4^K 

[ f0f^^ imk^ jlUJf ^ y |J a4* 

Bahrr-ul-Bayek^ Vol. 3, jjp. 252. 272 ; TTtdaya. Vol. 2, p. 389 ; Badd*iil* 
Muktdr^ Vol. 2, p. 405 ; VurnU^Mttkhidr^ Vol. 2, pp. 21, 23. 
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8 BCTI 0 K n. 

^suJl fUi j-ni 

Abtioli 226. 

yUf yiJj ^ j *4*-S* — ( r n ) 

[ i»»l < 3 *U» 

iff ^ fj — j* ) fi»^ 3 &48A ^J.ey 

^ x Av t»X* ] — IAji ikil; ^ y £i2J| 

mAx JtlWt w'i* ^ ;U*J|.:; ] — . 4 ty^\ , jfyuJt 00.1, 1 ^ 

jMJi ^Ut yiij ] — ^S* 3 (*•• t>^' j — [ «*A1 

[ Cl 

- B< 3 di’ul.ltuhtdr, Vol. 2, j»p. 456, 487, 489; Tahtavi, Vol. 2, p. 101. 

Abticli 227. 

(j|^ ilA^ <**? c»* — ( rr V lil* ) 

j* 5 y iif* (, 3 ^^ ik^ ^3^3^ y 3 ij*"i y 3 ^ y ■>•*** y 3 

dA« l j t ! ! »* II _j v.At«ll ii>* 

f r V d <»i«* wli^ 

J^^ j cbj' wD Jxil vA«j JU jjJf /•I j 

[ |.| . ^jllkJl .sJlj *L^ ^j}|jJl^»Jl ] — jllWl cr**l > 

,j;l ^ lAk'j , . Wj ... *alt« y jllJj c.jf y vAUli 

tjlu^ ^u»ji ij ] — ^ 3} u>* 

[ MV • I•1'l - M* 

Bdhrr~ul-Bayek, Vd. 3, fp. 275, 810 ; Badd~ul-MuMdr, Vol, 2, fp, 465, 
486, 467. 

Abticli 228. 

4a’ >’ ^ tti* e?i ... *s*ii — ( rfA mU ) 

... 11*M~*)| BkJt ,a*y ... 4,lli» iSMj ^ y,li ... |>^l» 

t 1 1 » 51 W| ,^ 4 . ^ y 

4>Hm4>ir«ii^. Fol. 2,jp. 19. 
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Abtigls 229. 

c^f y 3 4/*^^ (/ ) 

[ <1^ iMS^ ^5UJf ^\ss ^ 4k3^ 3 — >* ^\k^y J 

^(>jut j . . , K j ^ y ^ y *>^1 cW^*s ^ »2A> 

— hJU yl^l iXi 3 W^f JU»4 Jl ... o.i[ vSi«A.j 

... c>3/>lll ... w-*W| ... ^ vj^ ... uA^ii ,,, iJU. 

cN ^ J>^* <3y^t 4^* j ... wt>f«i> u wii^ yj 

j C^O ^^^3 

• f B— mfi«tf 43^1^1 ^L— JmJt Cj) ] — vl^y Q>f j i 

[ «•# - d^f« - dT 

Fatawa*%*Alamgirif VoL 2, jp. 69 ; Radd^uUMuhtdfi VoL 2, jpp. 602, 603, 
504 , 605. 

Abticls 230. 

v£iU Jacu J ^yi J». ^iA>0 |AA j — ( rr* ) 

^ JU# Wli JWl j.^t Wi ^ (J^ 

[ fjcr c5y^i ^*wJi ^ ] 

1^ AsJla (3^^^ V^ 

{jo dj 4 ^ 1 ; Jl 3 ) iid^A , , . ijA, y , . , j ^ 

[ivr • ivr Awiu» jy^l ;li*wlt ,>;] — y^t (.,, ^J^! 

[ »|VfC Aaaiue ^^^1 V^ ~ ^ w«X>^lJai| ^ 

(32i3Jt wUf (>X^ ^UscJt &*iaj ... ( iftiiJf ) . . . w ^ 3 

[ vn !»«-• 

IJil 2i iij^3 wOi J ,., J ^;it> y fit Al^.i tj^J H 
[ dV *1 jMaJf 

[dAf i^yO 4 ^ 1 ^ ^*jf^ jl 

^yG t>i^ ^ ^jyt j ijAiiij %£M j^io im^jit oJi u* j 

[ f 1 

y ^ y j^i c 3 ^ 

v^ *yG 4)JU ^Jjju; 3 _ ^Cjjjj i^i; gw» ^ ^3 c^Ufi 

[ f rr 
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iJlUxlf iSff^ ] — ti>^ y J 

[ r«i ***^ 

t’athul-Kadir, Vol. 2, p, 242 ; Badd-id-Muhtdr, Vcl. 2, f)j5. 576, 582, 
650, 672, 673, 674, 726 ; Fatawa-i-Alarngiri, Vol. 2, p, 122, 126 ; Fatawa-i- 
Serajiah, p. 269. 

ARTiot .1 231. 

g<x« ) — gjjJf ^ j — ( rri **1^ ) 

( « y|® ij yijJl 

llcAi J y g.^1, ,(y- UJlj jl tyl filyc ^ ...) — iJHi' jltj ^ 

[ (SaiLe v3SiU| 

iltXAJt ^ Jojy^l ^ ^ A/0|4>dU»[ 

7^ ^ V it A— gj^ 

I J 0^1 j1 ^t^ 4^t ) 0-?t ^i>t j , . . ( 

yli^ yili ixi^ j U aR^l 4>^ ] — yJ Jf jf o^itut Jti ( ^1 ^JU3 ^ ^ 

[ 6V1 - 6V6 - dvt^ teiu> (3lUaJ| 

ylir jjIj liJU Aa^j J( aijl g«3A)| ^ 

[ Aani^ 

Badd^l-Muhtdvj Voh 2, j3|?. 574, 675, 576 ; Bahrr-uUBayek^ Vol. 4, p. 54. 

Article 232. 

tfi ... wi ) ... ... — (rrr ) 

JUaJU^ _ ( tijl UjjAo.j ly*i® t** idx«j l^lkA Jl*. ^ 

(Jl.«.A»AjJ} )l J . . . U*)UAt I — ^Xjo j (J^j 

JlUaJt yUJ' y>b aIa. — iapiJt 0^ ] — I — ^Juo j| ^ (jM^t ^ 

[ dVd - dVfc asi^ 

Badd-td-Muhtdr^ Vol. 2, pp. 674, 675* 

Article 233. 

jL—AftliR^f ^ oi^ ^!,il ait ^ j ^ ) 

[ AM*C <3WaJ| ^J>S ^Lj. ^1>J| Jlj 

Bahrr-ul-Bayehj Vol, 4, p. 64. 
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Articlb 234. 

] — lAlk/o jf Aj ^Ut — ( I^U ) 

[ f y I aanA« JlUaJl yllT 

J ••• fj*\ ) — . ••• J 

cS^^I «yl^ ^ y ^ <1^^ 

[ 6v<t Amiu# 

Tdhtaviy VoL 2, jj. 171 ; Badd^ul-Muhtdr^ Vol, 2, p, 676. 

Article 235. 

ijLc jiaW j — ( rrd ) 

[ dv AwJi^ JUkJ} ^^1X5' «iJU. ^ vi)l j — ( I*Ij! 

Bahrr-ul‘Bayek, VoL 4, j9. 57. 

Article 236. 

j aU.X»j g^Ji ^ caAo cJli — ( (r^*^ ) 

JliWf ^ jlXafcv^it^oJt J — ^yi l4Uti ^ ,,, l^iiJLib ^ 

[ |«|C ^JC A«V 

Burrul-Mnkhtdry Vol. 2, 44. 

Article 237. 

Ji>iK c>^ j (3^t fit ^ — ( rrv ) 

iS^'* iS)'^ ] — r"l JLJi *js Jl*j| ,/ *4^1 i 

[ er (3^^t 
Fatawa^i-Alamgiriy Vol, 2, jo. 52, 

Article 288. 

^U«Jb^ ] — 5*^^^ c)>^ ••• ... j — ( TfA baU ) 

[ Av«) a»A« (3^^i 4>»V 

Jt>i il 5 0>*^f <yi jl vfUJf cb Jj ,|^j« AL^b giUJt ^i 

JAUl aU ^liwJrAj ] _ JIU gAO| ^ HI ijBJjJt 

[ iv«) AmAtf 

Jiyi oi^ ;UmJb^ ] — Jjtnij At iw ;a« lit U| 

[ AVI 


Badd-id-Muhtdr^ VoL 2, p. 576, 
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8 BCTI 0 N II. 


Abticlk 239. 

jiSiiJi o!»-i ■^. fi^i i-'j - ( '>•' «'-> 

[ rv4 i5^' 1>^V!;^' ] — 

_ O-u y» j ojliiU J-il > ^ 

[ r , . a>.«- 43JIWI ^ J^!;*^' 3 

ilj^ jl SajaA IftiUw y ... y ... y *^’ ^-f 

j ^1 ... J<ii ^y ••• ^' ••• “^'■’' "• 

’ [ I . I re 3 - 8/^' */ 

u:i ^1 u^wi ,J^ ... ^ ^ u ^ ^luj, iv ^-0 

i.lli)l J^-J n g^-^' ^ ... cjV y y iiyjiV ^ 

[ ^AV *»i- ji'Jl sy*" ] _ «)U ^ e)^l c/* - 

Jis .sJiS A. t>5!y!;»yi ] _ ^ ,^ e'-' ^ 

[ j3llUl 


,u*yiijl — &iii» ...1*>J' y b'j^ <3^^ cJiy oHWi/fi J^’.>J 

^ ,,A, «mjuo oUkJl wlif aU 

jG .T*CJl* dejlM ] — lil3 cuaifc J.*Jt ti* er* J'*.»^.» 

^ --r ^ iSliyt^Uf 

JBafcW-BayeJb. 7oi. 3. jp. 275, 309,310., TaWav*. 2. 1^- 124* 125 ; 
Badd-ul-3£Mdr, Vol, 2,pp. 487, 489; Fatawa-t-ulJamym, Foi. 2. p. 56. 


Akticle 240. 

(>!} ... ••• ^ JA’**’!;** ”” ( ’’•** 3 

*iu U Uj AI;J| ) — tp -i II ...i3j*o>J 

; l^li »« 4fUiuJ IT U-y , vilUu ( iiiiyi tU4» 

t i^ir - 1*1 r *»^ o*Wi ,^Uf ] — 8.>-J' C3-^ 
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ait ^ J>J|t (J ^ . . . ^ «-iULt 

^WJf liJk" 3 — ^ tM |3^ ^ 

[ f»v« a»iu« 

Badd^vl^Muhtdr, VoL 2. jdjd. 3?0» 492, 498. 


Abticlb 241 . 

aAi ^ 2 ^xxa^ y c^-fc tat j — ( ^t^t ttaU ) 

aJU. aiiaaj — «x<»# iSXU J| aij ... i«>^f I^Uj ^ oo ]| j ... l«3iV« ^ 

[ rva - cS^UJi 

^HUf ] — i!*;^t^| ^oi. cJlIaj S>_Alt vi«4A>t tili 

[ rra ami^ 

Eidaya ^ VoL 2 , j 9 jp. 374 , 375 ; Jami ^ ur - Eomug ^ p. 235 . 


Article 242 . 

^ 3 juj|^ur 3 ^yi 54 ,u.] jiJt gf;ji 


<jr’ <3^^ ot ^ 


Jamv - ur^Romuzt p. 240 . 


( rt^r ) 

v:;l ... Cfj •.. 
[ft®* 


Article 243 . 

... aili J4^ y AiJ| Jjl^ oJi «.» ( f|*^ J 

— LoU ^J| ^^{£' tit filt ^1^ gftj ^;U J«mi ifflUi j 

[ aa»iu> jVUf ] 

• •• e>id-Jl JiU Jliy ^JJi JlU. Jr Jlijf ^t;^ JL Jr Jli JU.^ 
v!o^ ] — ^ dry o’ -J AftjjliaAj a 5 ^t aU , , , ( 1 ^ /d ^ 

[ fjcy amM otaT 

•** c??* ® ••• J ••• (*!y^ 

jlUJl 4 ^ur ^is cJt j ... ^ 

[ frr a»i-# 

* — ••« (d ot j aib ^ cJt aJf^lt Jii 

^(ir ^ ^ ^ ^ ^ oJ| 

[ fA|»- I ar jlUitt 
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^ ^ J^l j 

[ v« imJU JlUJf Vy,U^ 1^ jwuJ] ] — ifci»tafajf ^ ^1 ^ ^ Vj;J 

Uadd^id-Muhtdr^ Vol. 2, p. 602; Fatawa*uKazi KhaUj VoL 2, p. 247; 
Taktavij Vol, 2, pp. 138, 183, 184 ; Bahrr-ul-Bayek, Vol. 4,p. 75. 

Artiolb 244. 

(5U ^ ifetiJi iilS — ( r»*i® - ) 

... Ca)| j ^ ^ W? ^ ^ 

e;* i ^ o'i' tUy O* J O^* j 

[ r^f® - r^r (3^^i 3 “ 

Etdaya, Vol. 2, pp. 363, 354. 

Article 245. 

^ ... (J^ oJmJl ^ ,,, — ( r»®d ) 

U^ j ... i\jJ\ Aji»>o 

Uy ... ^yi ^ •.. ^ ...y-^t j 

ylJ JLx ^jiAsL^) ] — ... ... ... 5.^1 y 

[lA|-|A*-fV‘J-fVA l3^l 

Tahtavi, Vol. 2, pp« 178, 179, 180, 181. 

Article 246. 

Ijilj ,,. isik^ Ji lil vfAlJi Jijj) — ( rt*i ) 

[ 3 

( ^toJt W..W OMy ^1 e»; ... ) y 

J j ey® yt c^bJl ^ ... JbwJf y 

H I • j i>JL^ 3 ““ 4— u jiy 

J ••• ^ j l^j ob^ 

3 — d5^y j->^^ o^ 

[ rrr • rr* «ai.A (5JUa>l 

^^^ii 3 — Ay ^ ,^i ^ , ^a»U J ^ im-A)t y l^Ul J 

[ r»fA 
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aiUi yLlfl U yiU tit — k^jl^t ^t vs>t * J^l j 

[ riA »«-• (jiUJt wUf oif. isj^ ] — 

Bahrr-til-Rayeht Vol 3, p. 253; Tahtavh VoL 2, pp* 101, 230, 231 ; 
Fatawa-uKazi Khan, VoL 2, p. 268. 

Article 247. 

e^5*> ^ — Ua«j^ i^^^t RljU^ j — ( rt^v ) 

glj <3^1?^^ J ' " ] "" S«^l C?'* J ••• AijJalfcJl 

[ ^1 

Bahrr-’til-JSayekf Vol, 4, p. 61, 

Article 248, ^ 

^ 6X} ^ Ja, Jtjj . . . . . . j — ( r ffiA ) 

^ilS ^iS ^ 

J^ ) •.. u?’ ^ ^ 1^ 

. . . ^ ... ^ ... ^Jo W? 

wUf <>J^ ^UsrJi i>^ — clOf gflj iJlbki iu^lUt 

( t®ir • i®u - dAf 

^Ij 4 xJL^ jUatJl ) ij<jx — Ap ^ ... iili . , . %yJ Ulkj ^i^iA 

^(5 oIa. $Sy*^ ) ( 6At^ - 6Ar 

) ...^ ^ j ... (j# ^5^yt x^aii j 

— cUau .-o ••• (j>^ cjjbojj 

[ dAd • eAi® • ^ ] 

Fatawa-i-Alamgiri, Vol. 2. /?. 52; Badd^tU^Muhtdr^ Vol, 2, pp» 492, 
493, 682, 683, 684, 586 ; Tahtavi, Vol. 2, p. 175. 

Article 249. 

...J^aJu ^liJi c'**<s5' — — (ri*i»Ai-) 

^ izf** • • • ^,^ 0 i 

[ t vv A«iu ^ILklf t^lif i^b ixiab ^ykaiA ] _ jJ ^^MSj (a»^U 

JIaw Jf clmJf ^^t df CUxSj (J^f 

^ J JU(^ AjA^I jj,<« ... J,m jy/i J yilUf ••• U»l>* 



892 


^ Y*/\ I j[*f» j>^ 

Tahtavi, VoL 2, p* 177 ; Hidaya, VoL 2, p. 381. 

Abticlb 250. 

ii ^(Lo yi (Si OwMit^t ^WJf (JiOail jamL ^ — ( r d • ) 

^toJj yliX ^iS JL ^Uanjf — f Ad 

[ pA I d»iue 

BtArr^ul-Rayekf VoL 3, jp. 185 ; Badd-uUMuhtdri VoL 2i p, 381. 
SECTION III. 

J!!)Ja)l ^3jUj ^ eJUll Ju4j| 

Ad 

Abticlb 251. 

<>V* </ f nM^ — ( rdj »dU) ) 

A^U. AjU^t Sa^ ] — aLIOj ^ jWj AaISjI ^c gy^ 

[ V I AAO^ ^5JUJ| yli^ JU. Ajli^ ^ y 

[ I 5» v3^t j U^ 

Bahrr-uUBayek, VoL 4if p.2\ Sharh^-Vikayat FoL2, jd. 71; Tahtav 
Fol. 2, |). 150. 

Abticlb 252. 

^ i • •• y — ( r dr ) 

^ I ^ , AwXc ijiUoJf ^1 JLa 

.., a 5U^ Ud» Jj AiiUf ^ ... 

[ df*® Aa^i-d O^t ] — 

JLaM^U A«U| c>^ ^ 

^ AmA^ c33Wl oi^ — JjJH gjj^ 

MmmMM OlLUl y>l> I>1^ ^ ^ C^ ^ ••• ... 

[ f1* - 1 

^ i}ljlj jl ... ^ ^Ub isJ^ *SlU csij^ O^tpA Uj US 

^ ^ ^ ^ ^ iili^ iJU. AdU) Adtf • iMj 



— ( drv inmim ^\SS ^iS ill^^UmJr^] 

( [far*t#i^«^ 

TaWaw, Vol 2, p. 150 151, 152, 159, 160 ; Badd^ul^MMdr, Vol 2^ 
p. 535, 537 ; Bahrr-ul-Itayek , VoL 4, p. 39. 

Abticlb 253. 

M i>Uti < 1.^1 ) ... iJUJf Ur — ( r§^ ) 

jl ... j U(^ ^ j a #11^ JUfc v£iU(f 

{}^ j tit ^t iM^i 43llWl ^3aUJ 

— H ^ (3^Ud A^aju^)! jUtyi# .,, t^\ UUk« y ( UJt 

[ ^ - p jiiy I ^ixr jtj o V* I 

BdhrfuUBayek^ Vol» 4, pp. 4, 9. 

Abtioh 254. . . . 

• t* > itilUU ^LaUnl ... i^»Ji cUui i — “ ( fAp ) 

^ ifiUjf jfj}j y JmJt jt^jj (Jk^ c>t /♦^^t — U>>5 u Ufiil y 

^ ya ^JUjJt (Jki iJxlmSJt 4>w l^Ci ^ ^ jf 

^vj JU jWl vj;tf j 

[ I ar hjiiUj' 

Tahtavif Vol. 2, p. 152. 

Abticlk 255. 

^ ] — ^XIli ... JwJl Jy^ Jlwj ( f #1 ».>’A ) 

[an 0^1 yiti 

^e (3^^ '^'t jut ^ uiiii y*>Jr ^r U Jii y^r ^ 

AU^iiAtf ^ ^ jfjJt J^Vt <.^1 vi^tj U tlA^ ^ 

£rn**^j^tv^ 

Baid^ul^Muhidrt Vol, 2, p. 539 ; Fath^uUKadiff Voh 2, p« 226. 

Abticlb 256. _ . , 

^ 4^f) taljM J^/A^r <J*^ 3 — • ( f d 1 ) 

4^ J».^f c;t tt^t;^ m* ^jfS — . Jf ^r iBlUr 

lir U '^^Ut U'sfiUjb U^yO J ... 4ji |U«U y|t cli liiXUf 

[ r •« 4*^ o^Wt 1 /^*^ ^ V^^***^ ] — If 9» i ( : .. ^ 
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jUrnou 357. , 

♦¥> Jit ) — cUtt* tfl d»jJ — (r*v idU ) 

... *il» Uif ^ ill ^ Sj* jy^U) — 

*<V <s«^' J»*5 3» ) — oiii lit Jit g,3 ^»<il ^ 5» 

— ^ .» ... •‘“Jt ^ ( aJWi 

[ t «« • I «l« !»«.# u3tJt yitj dJ^ ] 

Tahtoni, Vd. 2, fp. 154, 155. 


Abticlx 258. 


> ~ iy^t ■•• o^'^t ,,, (3^d — ( r»A ijl* ) 

IS1*X^ 1U> jyU t*^ <jt — 4^ tjy* 

UUl 4|/A1I — VVI , <JiUl ^liti JyWl ^3l.J| ^ — iy*>^ 

JjJII jf jl c>t ^ j — aJmJi iJlk 

••UJl ^ J^VI tWiJi ^ ^UJi ^ytf ^1* jjrf*}f *aiUf yi 

[ I « A *««-» t51LUl wlif dlk ] — J( jt 

Tahtavi, Vol. 2, j9. 158, 


Abtici.1 259. 

... ^}^ ^ jll ti>j^} ft*i 7 L* j — ( r *1 ) 

JA J( {lA^t c>^* ) t**** j o.A^ oJl» y» ... £.5* j cJU o.A». j! 

J5w)| ,^.IJ •<4s>'^-fc] •— tai yA stAlJ, ;.. ( l*)^ 


Tafttew, Vd. 2, p. 156. 


[ !«<« 


8KOTION rV. 

ltj*D t3^lklt 

Abtioli 260. 

U»i ^jA ... «_«>«» ^J^)| < — ^ l*J — ( f,. idU ) 

— I»^t|^ til; Wt u^ijiUl.* ... diil; i^, 4U^ 

, , . [rr* **^,o3U»tt aJIj dJU. 

Id^ Vil^lo ^ «sitU *jf4^ M>«5 /i yd-MjUf 
c in *»««* 45*fctf ^*4 4 ^«fc*A ] _ ^ jJ O-Afull 
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^ •Uh&ii l4* C^jl S 

fi«kn-«MIajMt^ Vol. 3, p. 335 ; Tahtavi , VoL 2, p. 139 ; FathtO-KaSbr, 
Vol. 2, p. 200. 

Abticli 261. 

itjl ^'... J5kJ| fjijfij y If) JU — ( ril ) 

— I^U)| ^ I^Usfciy . , . ) i*»UU *f l(*I« ^ jjlU 

( e I A AmM 

a^ h aj U tl*iu . . . ^ . . . ^'* ^ . . . *yti (•J . . . J'l* c<^ f 

y iisA* lif y ia y oJia , 1 ^ ... ifj rii jii »>« <5^5 2 ... 

[it®* * irl *»*>» y>li aI*. 3 — t® l^Sl 

»i* ^ ^1® 'r^ <3^ ci* 

*fjl® A< (>:|^l Aft* oj, J UAj t;* 2^ *a*^ (*> fW* t/V 

[ r|»f ^jWaJt .^Uf ^U A^. t^,li«a«J* ] — UjUi. Jk> ^ j 

Badd-ul~Muht4r, Vol, 2, p. 515 ; Tahtavi, Vol. 2, pp. 139, 140. 

ABT1CI.S 262. 

sJjjtt ... sj^) ... ,iJU)i Aji ^ 2 ^;Ui.i yi j — (nr»A^) 

— ,^«iu oJli y;t 8A*ly iJj ( i,5U| iu ^ — ^/A** 

[ tmiuo (3^1 v*^ 3 

^|l j — *<>A>fy <AojO l^JU lf~iu cb^U^U UAjif U^l lAl 

jjybWU ] |AA.t^ ... OJAM jl g<A»lj ^ 3 aJm IHj Aiy 

[ YA Amib® y3Uf ^ij aI^ 

<aJ0^ ... O.JI# ... taJ jSj 

[ I ftp isUkJt wliJ yiO a1^ 3 — C?> 

Tahtavi, Vol. 2,-pp.X4ti, IMi'Fatatea-i-Alamgiri, Vol. 2, p. 78. 


Aseioi>i 288. 

CrAUii ... teLAi JIa — A^i ^ (JU* — (f,|»MU) 

[ li^i *»*<• j5lU*J| aV 3 ~ 

t3^ jyl U*® ... bA-ii ^15 Ifi JU i3l 

V &. Tahtavi, F<(l.5, p. 146 ; Fatawa'i-AittingM, Vol. 2, f .3t. • • ; 



S90 


. ' AsTiexa264. 

Jti y ) — isJUj, f IjHj W Jl* — ( r V ) 

j.t *.<• ^ ^ ‘*‘'V ( vy'^ ••• *^y ^ •i'SlAj 

] __ ^Uiai AlC^I Ji- , ... U^l ii» ^ Jl 

J I |ev 4J3U»J| *->^ 

TaJitavi, Veil. 2, f, 147. . 

Article 265. 

*■• C*J i/ y c^'^? — ( n* ) 

1&U« ^J,(i fit |iA j ... Jtu V <_a.«yi iiJUiJl ^t i — ^^3 3 

] — ~ a3JU 

[ H«A - ll*/ 

^ ^1 )| AdiSx |ii,f } 0.1^ tyl >Sl«U 

' [ I (®v 43^^t 

Tahtavi, Vol. 2, pp. 147, 148. 

BBCTION V. 

Article 266 A 267. 

«y* ... — (riv-m***^) 

3^ ... ^ ... y ••• tolft 

^jrP j ... 4j>R.Js)Gy AiALJf ^ 

[ f 11 • f ia <3Wf ^^Ikaxls ] — ^ Iff 

• •• 

[ • 1* '»‘*^ ly* y j**i j 

Ta\tup{, Vol. 2, fip. 165, 166. .. 

article 268. 

• •• ... lit ^ j -— ( f lA *dU ) 

5^^ ...j ... iw JljltH 

[ n A .*«.• ^ ol^. L5y^*A-] 

>.» jJ.j W»J ^*.4 u,t» j.faU g^iiUij A<JUl ^ 

/*** If jl^ *? Jtfc til . JUjf . , , . 



^IXi ] — " JU ilUi ^ 

[ I rr iS^* v^ 

Taktamf VoL 2, p. 165 ; Fatawa^i^Alamgiri^ Vat. 2, p. 123. 

" Abticli 269. 

... ... tjiF y xy^ — ( ril ) 

uu^ Wvb ,,, c5^f c*^j 4^t) — cUt j 4itf 

*•• ... jl ... ... o^ ^ ... j ... 

[div*dn-«id-di/« Aapi-tf <5^* jj; ] — bU ^ 

— (J c#’^ ... 

[ eni ] 

Badd-id.Muhtdr, FoL 2, j?p. 564, 565, 566, 567. 

Article 270. 

j\ UJti oAU) ( lAyo ^ 4i*0 ••• 3 — ( rv* ) 

i>4lf j MJ jy ) U^ y *4^ ^ i^jf ... IaHi 

[ e»iv ol*tj| wUr ^6 ] — *y . tJJaf ( U^f ijijJf 

Badd^uUMuhtdr^ VoU 2, p. 567. 

Article 271. 

nj/Hf Jij? j !7^»y — ( rv r ».jU ) 

[ imfi^ UkU 

«a>W* y ... ... ^^ > Aim-# > 

t^dilaj ^y l^i^y vii>y V W »^y ^ ... vS4#I.«| ^ ... c-.>(fy ... aiJ^Tt 

tj4,\ y ... lAi^ If oo(f y i#ybyf ) _ 

e»yiA.| y aJu# v£-«lJAt y ... ... AajI oJUiy ~ ( vJ^Jaj %j^ 

j •^ (*^ ... ^>4f P .1 “ 

cUAi ... J ij^ fA» J ^ a5;V.) 

^ Jto ) jUftJt vi-# ^y ( uyi ilx^M ^,-AmJf ^ (.r^t 

y ... ysi jm aU#^ — ( 45^.’! ixA-^ «ju)f 

^limjfj^] — Ay y ... y . . . C^r g^U. aWl-Atf 

[ A1A A1V *«iu.^5iik)i^iir^ *4. 
Badd.ul.l£uhUr, Yd. 2, fp. 566, 567, 568. 



• A*na.s 27S. 


^ j it^l y j — ( r»r »*i« ) 

t -»t H; lit W>jj US** *Ufcit4* 

yltf yiiJ ^ ^ik^] — ji U 4 »&“y ... ^>^1 

[ |<|^ imi^ 432klt 

Tahtuvi, Vet. 8, p, 169. 


CHAPTER n. 

JUll 

^ M •• 

Abtiolx 273. 

aWf t - UlA ^ (J^ — Aj fif ^ — ( r vr ) 

JUj ai^ 4-^ ^ CT* 45* .) 

[ f-Ai* a»ufl«<-8 jiUflJ t ] — • ^^ 

[ • J t awj u tf 4pUajt wUf i^JL^ ] — ^U« 

yJ aili .., «>-»liJ| ^toJi aj ^K»J| vftlU aJj^t ,.. 

[ ^•«y amiu^ (3^^l ] 

Sidayay Yoh 2, y. 384 ; Badd-ul-Muhtdry VoL 2, jpp. 460, 406. 

Abtigle 274. 

.«»i. Kfl^e gt^f j itlai . jlUJK j — (rvfc ) 

[ «l • ^ imi^ oiik^l ^ <>1^ j 

JS^add-ul^Muhtdvy Y oL 2, p. 605* 

AbtioI/B 275. 

y«Jf ] — t-Ajf ^y> yAi til U a&ljtf — ( rVd ) 

^ v>^ a»A«0 iS^UJl 

JU 4^ am JU)| ^ ~ iftiWA Jlf y u 

, [ * a M > 0 (3^^ 

Bahrf-uUBof^y m 4, j}. 78 ; Badd^^iMiMmr,Wil. 2, f. 604. 



Amma9t$, 

*ii*4 ] _ ,UMi ^ {^1 4^ ) iiJV j — ( rv^ teU ) i 

[ rA« MM 4)1U|J| «^U{ yit! 4lfi, 

Hidaya, FoJ. 2, |». 385. 

AmoLi 277. 

] — ef^* V* «>' trt* ia)f^ J J »iU ) 

[ rA* 

Hiiaya, T(A. 8, j*. 886. 

Abtiolb 278. 

* fU 

^ ... i ... ... ^ ^ M 6*!P* y — — ( fVA #4^^ ) 

[ (AV *»*•-• .^Uf ^ilj 44 . ] — linj Jjjlf J jjJt 

<i4 . y I Jej^ CtV 

[ I rv *•*«• JllUt 

Taktapi, Vcl, 2,|>. 187; Fatawa-i-Mamgiri, Vcl, 2,jp. 137. 

4 • • ' ! 

Abticlb 279. 

^ 2 * JU( ^ 3 l^^Jt ^>iW *^7 *^4 ^ e>4*<.^ — ( rvi I 4 U ) ■’' 

^ll .>1^ f<4iil y ^)| AM AA^^ 

( I’l • I** *»*<• juki) yiir 

JiJ cM»^ 2» ... % j ... t«)yAl Jm 

— *Ui*^ 4)^ 4,^ ( iASli ) ... 4IA 4,U 41^ ^ ... JrtWl 

[ I AV - t Al *»Aa o2b^l v'^ 3 

) AjU *kSy f>A03 ... UJL Alt ( jUl /aj (>f j i/ ) ... «**<*4. JU jl 

( I AT i52W| yilj »4 WA — 

Ai*AA V»** j^A «Ju[yA jyju j 2 a .. ju yh lb tfiUlJA 4) tiyi 

] ^ 4^ itr**f}( *ii» yin, jl iUiiJt til Jl^ / jUl *^yi 'A* 

[ 'I'lA tmi/A. o2Ui ^4^44 , 

Jiadd-til-Mphtdr, Yd. 2, e04» 6a5, 606 ; Tahtavi, Yd. 2, ff. 186, 

187. ^ ■•- ■' - • ■ ■ 



Ab^icli 280. 


41 * iClU y-ii oJli 4 m >t<^](l ,lj» ( f A* IaL« ) 

(if* 4^4^ j • j j >.4* 

ajIOJi wtif y*ti <>J^ #l;jU ‘-**>4 H 3 **^.3 

[ «l ••I 

Sadd-ul^Muhtdrt Vol. 2, p, 606. 

Abticlc 28L . ' . 

ip«4 (Jf 544*^) 3 cf*^l 3 — ( r A ( mU ) 

^ y ti v 5 «»«« 1^ y 

^'... y 4 ^ tM ^ y tire's *»*.u jw 

y *^y tw V y j ihk^ Sx^m SifcU^ Jy cJ^'^ 

i:}^3 J' j yy Icji^ ^J| U| J 

[ ^3X10)1 wU^ aU j'L^t ] »A<*J y J>^«^l J*i e^/j ^t u» 

[ ^ .) AmA^ OilUl A^ur gjf^ *xJ^ ] 

JUmj .,, AaIJi ^ ... ^ gjUJf j 

ty aU^ £hU| e;V ... if;'^> y e)'^' ^ ^ 5 ^ ••• 

U^ cW giJlj Jt^^l jA y ^J| ^ 

isiSLi y^ lU — iSJi)^ ^ 

l5^M-Jajt 4>1^ y * ^— ‘ •““ ... 3 ) 

( ^y 

*...• iiJLa ^ 3 y Aflilij ^ ^ 3 

[ I , I pJUajf G' 4^ icyiami 1 

* •• 

jiiyi .jiUf 5 <»j ^\ji\jmJt ] — UjM jf ^ La 4 .-.< ^ ^u 

Bdhrt’vi'BaptX, Vol. 4, pjp. 94, 96, 97 ; Tahtavi, Vol. 2, p. 191. 
Abtioli 282. 

tcUii 4> Jl5 y.Uf ^yyJf u,l ^'1^1 — ( r at w*-.) 

.plif 5»4 .*V . jJrytymJl ] — **».u* ,y* 4y.« jf Lii 2 » ... i/^ 

[ ,, te«..A5>Wt 

Bahrr^vil-Sayok, Vol.dt p. 96. 
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AsTtOLi 283. 

Af ^ (iJ(^ ^i» m> -> ( r/r >*** ) 

ty* ^ sj i U*i* gjjJl 

. . . Uil* g *-»)| j c:mm« i£^\( Ji 4j u;^ ^ > 

^IS lii^ ^,Ui ] _ g jjJt ^J,e ^4*J| J»a«j ... O^ (*^ tt»’ J ^ 

[ irA«»ii.« «33ytwUf 

j Wj i1jJ\ vwlS' ^'» >-^1 U^ j jJStfi ^yt j 

k2.« l>cjxi* (j£ji fJ j ... ^IfJl 4^ 

e^j U^ ^ylS’ ^y'i ^j J|,i.A« gfjJl (*> jyl j ... Jf ty* 

— l<»y4-> e**^ e>* c/i /** o' j ...^1 g ,3J| 

[ irA *»i-e i514J| .^Uf ,xL^ jfjU* ] 

Fafawa-i-Alamgiri, Vol. 2,p, 138. 

Article 284. 

(vt j la&«J ... tMnj Jl^.^3 j.^f AaSu Ue| j — ( rA|B ) 

ty* *j^'l o' Ui<a-I ^^-J| U( i . . . ti&JI 

[ ^ V taeJi^ oAWt v*^ a'j ] “■ 

Bahrr-ul-Sayei, FoJ. 4, p. 97. 

Article 285. 

>'**• <^' ) — (3*^' jl l)** '*<»1 ^ ^ — ( fAA ) 

^ll jjjk ^UaxJl .Jj ] — UlLo ji a1j4 j 'i^ JoJi ji 4i*»* ( aJ A>l 04ji| J 

[ •) . f Aaift.0 w''^ 

Eadd-ul-Muhtdr, VU. 2, p. 609. 

Article 286, 

ollWl wlii’ aU. (^ <^' ) — ( r Ai ) 

( I ir A^ 

y* j ... aJaJj tiJ jiSii tjt\ji ^jS, J.«Ji JL» ) ... Aijit iiii o* 

^ o'> ^ o^^y ... 5 ... 3 >' > c.**^ > ... o' ( t'^y* 

A^f o' ••• *i'V' ...>... !»•*' o4' 'f “V' J ) ... •"?< 

Uiti t: i ) pJiiJi viUaiu Aiv^j ( jU,Jt |v^ jjiy _.l* 44,1 

( g jJ*'' ‘A^.J >' J — C *A*4*y^' *?** 
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>3i Uy ^ j ) *^>W jt 4juil«jt 

et^ j^ y ^ urft^ ti* 

CaJs^ til )|t ,,, aI^I AiSi> j 

^jllWl ^li* aV d; ] — ( kh^ jf *>v^ iS^ ) 

[ in-itd 

Tahiavi, Vol. 2, j9. 192 ; Badd-uUMuhfdr, Voh 2, 615, 616. 

Abticle 287. 

31 ^ a^w ^^t ^ylfi CAAUiLf y — ( rAV ) 

— a^U/o| JU ^1^1 j ... ify ^ Iftiil j j.jj)t i^t ^jjlU j 

] — i^xlc aj i*i^t — ( aTUw^i <JIio ^| ) 

[ *, ( *j amft^ <3^1 

Badd-uUMuhtAr^ Vol, 2, p. 616. 

Article 288. 

vJ/i ^ c!^ — { TAh »^u ) 

-*— (3*" ‘^yi JkjAJi (Jia^ j a^^i^/c 

[ rav ami-<» ^3lUaj| 4^ii^ j^^Ui ] 

«xU. ^^tC3U ] — ^1 Ilf ^1 ,.,ji^l ail-Aav cr'^^ 

[ n e aaaA^ (51^1 

(3iUaJ| 4^G i>JL^ ^Umjf ... aliW ... iftiiJl Wp*apj j 

[ vr A • vrv aafcA-« 

^^ ... Jf J iai^axCLo ^ fit ajlAmjf ^| j^auuJ j 

OilUJl c^Ur ^'0 j-L. ] — iJJi V ^yf ^ . . . JJ 

[ ri^fc a»^ 

Fafaiaa-t-K^fl»t Khnn^ Vol, 2, yj, 257 ; Fatawa-i-Ala^giriy Vol, 2, jp. 165; 
Badd^uUMuhtdr^ Vol, 2, pp. 727, 728 ; Tahtaviy VoL 2, p, 244. 

Article 289. 

aV^ j ,,, ^3 aWlA j) ^ — ( rai ) 

iA WiiAa a) *ft«i W-J Hi I^Ja gUkJt Jdj ^yll — 

] — UjU^ aaj l^Ja wJ(» e)f ... alaf j ...^T e^a aJ fit 

[ ^ M J*W| aU 

Badd^uUMuhtdfy Vol, 2, p. 616. 



40^ 


AbticiiI 290. 

^ J gli. ( r%» ) 

( J«J| tU ) ju .^J|( ^.lu. cjU ... ( „J|) W* H 4^1 ) JUI 

(J? ... ( t}»i-l e,l» ) i4» jUl J ^ ... ( UjiU ^^\ ) t} ImU 

*i ei'ji *^e>-y <y» Mi j**>i t/* Jf Hf 

[ K V - I M ***** *5^1 *4 jUmJt jy ] _ 4/1* 

Stidd-ul-Muhtdr, Vol. 2, pp, 616, 617. 

Abticli 291. 

(jl e>' iSt^J Vt ) ttjU-ill g,^t 4^1 jyl J I «>U ) 

( I ir ***** iilll»ll sJii t/ili cfy***** — ef*l( J 4 >j 
— Jy*AJ( ^1) oJ*i ^J,li - vlfl* ... Ifjl* 

( I iSllWl yllf yilS 4 xL. 

y l4^ J ... H.’ 4i»t 4t»l* 

( *7*1*1 iifi* vSyMt 4^1 ) «#y4t 3 *a**l* jl J ••• *7*1*1 (i>l 3 (*1 cl**J fJ 

[ >j I A *»«^ jHAJl ;li*J(.>j] — j 4 

«Lia*j IfUki Ail gijj ssAS ... tjuyt gij ...ilil* eJUi ^j,U 

aif^SI Jli ... j 4 *.)| ^ ai|^*ltJ| j iL| 

oJ*. jlianJiij ] — ka.^ V j o.Uai 43 lli> oo| 

[ 1 f V • * 1 M ***** 43 IIW 1 tjjkf 

Tahtavi, Vol. 2, p. 193 ; Badd-ul-Mnhtdr, Vol. 2, pp. 616, 617, 618. 

Abtiols 292. 

»j4i ij/1* ^ '-•iyi V 3 ^ H j 4*M» *vi — (nr *.>1* ) 

[ n I V **»-• 43 IIW 1 v*^ ] — i^ijh 

Badd~ul-Muhidr, Vol. 2,p. 617. 

AbticiA 293. 

iSHWl u,li^ ^li' <>V <j^'l»*Js — *«^ 4 ./I ) • **^3 3 ^ — (f^V *>>^ ) 

e)li ... jMl l»->li fJj ... (Ml 34. JUj «a.Jii.li ... ( nr ***** 

^&yt d4 ‘- 1 ^ *^Ml ^ iSytJ IfRk JK 

[ i||» jm4/ 

Tahiavi, Vol, 2, p. 193 ; Sadd’^^Mukldr^ Vol. 2, p, 617. 
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ABTiciiB 294. 

.6*UJ. c;- ‘J / ■> .fijai . w,! JJVli V j 

jUJlJ*,.:.-,*!'^.^ J ^ c.-, 

Jill - ^ ,t J>jJt *li ... ^ 

tSJlUt ^ 1 [,M 

B<xdd-ul-Muhtdr, Vol. 2,i». 619. 

Abticle 295. 

-J>v. e ^ [.,,y 

jMj, j. j-i. .If ... *-“ % 

- f,“ .Of ^-.u .f, ...w. ^ 

OM-^-UMr. ra. 2, p. 617 •, Tahtavi. 2, p 193. 

Abticlb 296. 

,.^>39 ^ .u ^ 

ikj" 1 * ‘J ^ j. jAUl ^ 

Fataioa-i-Alamgiri, Tol. 2,p. 142. 

Article 297. 

.. AAA 


Badd-ul-Muhtdr, Vol. 2 


CHAPTER III. 

^ JU«Jlj i?y)l vM' 

Abticli 298. 
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M Aw cJj (*> e,l ^ t«^<AakJ» Jk ^ ]l 

— «-^"»' (jiy ... *-,-«*Ji 1 .^ JIm* V > 

[ I Ai *»*- JUM w<Af jy a1^ 

(J j ... US’ ... JitwjJ CUj (volio fJ j ... liti# a3a»j jli 

[ 1I*V • •((e'i A*i«» iSllUJi .^lif .^4^ yXm.Jtij ] — 

Eadd‘tU~3{uht4r, Vol. 2 , pf. 643, 646, 647 ; Fataua'i-Kaei Khan, Yol, 

1 , p. 186. 

AfiTiCLB 299. 

.^yfe J A^l C<Jil J ^jii »f^l 1il — ( r *4*^ ) 

^ . * •• • 

— £u» ^JL^t ^ Aif jS\ JLflj ^ y l 4 Jf lUj JIa ^IJUj 

[ f i3^l ] 

l^afR^ }S^ J| Ahhi j j (*^1 J ••• ^ 

jliapJbj ] — ^ ^ 4;^ -> J ^ 

[ - 1f*d AmftA® (3^1 

] — A^iakJl %Sa9j ^ yjifl 

[| Ad **iA4» 

K ta^ jA ^ **• J^^Vl 

[ I A 1 daftiup ^ gU^I 

,yj^ ] — 

[ I A y Aani^ 

Badd^uUMuhtdr, Vol 2, 157 . 645, 646 ; Fatawa4-Alamgm,rol2,pp. 
155, 156, 157. 

Aeticle 300. . 

liiA A ) - ^ Lsh — ( ^* • ) 

— ^yuD ,,, Ulfc ^jyt ( 3 ^i» 

[ f If MM <3^H ] 

<Ji^ djlau &jUyp ...y '•» •" V^Jii iffJi lit 

[ 11*1® * if*r <5^1 v^ 

Tahtavi, Vol 2, 212 ; Badd-uUMulUAr, Vol 2,pp. 643, 644. 


Abticle 801. 

^ li*^ Ui jL«Ufjjl) — Ji^l ^ f ) 

4j)f J 4^ ia0j^ . . . ^ ^ ~ J^l •mm jfyof cJti 4J|U 
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4^/4^ y W41 4 jA 

Jfjj; ^ UjJ U^ - tau;4f^ J^l ( Ji^iyt c4* 

4>4^^ ^ U^ ... ( ^U3 ) — A3jUii.t 4^1 j 

-- (1^ 4^1 Jj . . . jf o-ol# ^5,(j ^fj^t iJt^»y 

[ 1I*A - 1 t*v AmLe cS^kif 4^ur <>J^ ] 

Badd-uUMuhtdr, Voh%pp. 647, 648. 

A&ticls 302. 

«>AJ i^iii ^kijf 4^ ( j 45-t ) — 4i-^ty y ^ — ( r* r ) 

[ !» I ^ amA^ tSliyi wlXT ^ (3i;ft^l 

j^^Ui ] — ^)jjf ... j e>4^ 

[ I rr (31^1 

] _ ay ^ ^ ^yc . . . aUJb ty 

[ f rp - ( rr a»i.^ <3^1 

[ f I r amfi^ (31^1 ] — c>50 (3^ (3i;^* 

— l^jUa^f j iiXAll ^ e>l aU c^Alilf LUb (3lbyt 4^1^ lit 

[ I f A a»i.tf c^ur ylS lAi:^ 4^^^^ ] 

Tahtavif Vol, 2, p». 212, 213; Fatawa4-Alamgiri, VoL 2, »», 123, 
124, 128. 


CHAPTER IV. 

sojXi x?ji)i ^yi 

Article 303. 

laA^ 45* UaaA.1 

^ICJl ^jUwi» ] — ^(Ai lb JbwU — ( (31Ua^l ^\ — 

[ Ai® a»i-« 

Z^oA^aW, Fot 2, />. 84. 

Article 304. 

jJUyb {Ay I (^b* ijatu jU gji^b Ayjf — ( r*f* »aU ) 

[ I^rd AaRM «>bte 
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XjUi ^ Jbo , . . ah-j ij< Jf j ^jfj* >*• 

[ A|* *»*«« *1^ 

jU»Jlj(j ] — jir-i j«*i . . . fWJt 4»>* j (*^3)1 > 

[ l*r 6 

gt^ iicjm. .2>3^t ^ M>iW < « »» >».< <> gck<Jt ^ jJ^Lb 

jlAJ iH 1^1 .>^li ... t, j»Ji jIjj ^JwJB jJ til liA j oJi . , . jb.T g jj) 

[ i^fd ^*^1 v'^ V *3^1 tjn»» 

Badd*uUMuhtdr^ VoL 2, p. 425 ; Tahtavi, Vol, 2, p. 84, 

Artiole 305. 

^Ajil Ua^a.» .., U>o ^teJf j — ( r *6 ) 

^Ijl ixl^ ^^‘*** lyt ^ ••# vfOi^ 

[ Ad ^ 

Tahtavt, Y oh 2, p. 85. 

Article 306. 

lU^ d^-bf — tU* U^A. j — ( r*l ) 

[ j#rd wl^ •xV yimJb; ] — j 

Badd-uhMuhtdr^ Voh 2, p. 425. 

Article 307. 

P ( y ^ “ ( r* V ) 

^fCf ^ 19^1^ ^Wj( ,^lj^ — tfi#iXiy y y j ,•• 

Badd^uUMuhtdr, Vol, 2, p. 425. 

Articli 308. 

— i«x<^i ij^ j .•• *y y — ( r*A ) 

[ f<^rd Ami^ ^WJ| 

Badd’ul'Muhtdr^ Voh 2, p. 425. 

Article 309. 

iAjyi ^ j ^;f tif U«3 Mi j I^U ) 

^ ,cf ^ taA« ^Kil| ^iJ ixU ;limJr A) 3 — ^ *43^; ... %aJU ^ 

Eadd-ul-Muhtdtf Voh 2, p. 425. 
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CHAPTER V. 

SolUji XSAi 

SECTION I. 

3 ^UUI ^ ij^J) me j^Jl j^i 

Article 310, 

— ^ jjj Lo^ 4j £i)lj> — ( ri • ) 

[ •la* d^f wU^ jU»Jl ] 

[^t* d^^l j 

d^JII u' vi^ J^AJU 4^ ^ ^ J.-W jiy ) jJLtf 

j^l A*{ «&lk« ^[^ Ua. jl -^jV > J^l ^(JW| ^ 

3—^1 yi*J O'* gj^ JUi j ga«t> 

[ 1 1*, aan^ OlUJl eJU. 

»A«t( j^i jy ^!a)i o^i; iA-.ii 

3 — ii<^)ii 4*1* o*^ j>i<^i Aw li/cji j AW oo»y 

[ I iv *»i-e l51U»)| k^lil ^ill eJa 

t5»V' (/j ... «!’;UJ|j| ... AW a-liJt ^ISjJi gAjJi fea* 

[ ,4. mL, oHWt ^Uf yx*w'l C; ] _ ^sy\ 44^1 Ai* iexfij 

J^a)U AftiJi m* y J43 Aw it^i lo^lac iae jltlii ^ 

[ I 4 V i«i- ollWl wtif Ala ] _ e,mt jl 

Baddrul-Muhtdr, Vol. 2, y. 650 ; Bahrr-ul-Bayek, Vol. 4, p. 140 • 
Fatawa^uAlarngtrif Vol. 2, jj. 157 ; ^ 

Article 311. 

... mU) 

— . ... **^ y MiSa J^Alt AW ... AiUal jf 

[<141 - <14 • *a«<« lillWl ^G aJ^. jU* Ji ij ] 

— (jijai^l U»i«9 Jf iAe — A«G ^><4 jt ... iifj-yt 

[ nr **«- iSlUJi .^ur ^G a4 jUxJi cj ] — *i>J| ., ^ 

AW iDf^t Af^UJl jf l^aiMi Aal^l {as 4^ J 

[ in *»** eb 0^l3^' 3 — ct-h^ 
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iS^ — cJUi> )t ^ 

J *1 «| ♦ dJ^b ^U«J| aj ] 

Badd^uUMuhidry Vol. 2 , jop. 650 , 651 , 652 , 660 ; Baikrr^uUSa^f^hy 
ra. 4 , 1 ). 139 ; 

Artiolb 812 . 

j) ...^ y ..*^ 7 ^ ... (J u/® (>**• ^ — (nr ) 

ijid] aIaJIIi ( lL«t to ^ til UJ (JxlA ) ,,, ^jb»> ^ j .,, 

j tfUj^JLci j ^Alt 5^ ^9 j c?iUaJ| '•• 

- JU . . .^«Al| ia«*j ^3i3| j .^AjiJf 

[ idr - Idf ^»iu« ^fj ddj^ jlimJt ] 

Badd^uUMuhtdry Vol. 2y 2333 . 652, 653. 


Article 313 . 

^ l^Ui (JU^ iS^ ) ••• i^jUii ^ viA-tfU. lit ... y — ( rfr ) 

11 asniuo ( 3 ^ 0 Jt t>,l^ UsVe^Jl «.^UL 3 

j^)ll j*U5 cM ... oijUUf ... ^bs ^ifb iauf 

^IxaxJl . (.lO^wJb (JL^iU.J( oI #3 ^ j ... b^ji^Aj J oAjUU-*! 

[ idA • idV A»i-^ ( 3 l 0 aJ| ujUlT 
Badd-ul-Muhtdry Vol. 2, j?/?. 657, 658. 


Article 314. 

— ^IA)| ^jcmj ^ ^ — ( n !* ) 

(>^b ... ( ^1 oXcf ^ ^ ilio ^b| £ll> ^1 ) 

[ idr 0^1 *>4 ^1 

Badd-til-Muhtdry Vol, 2, 2 ?. 653. 

Article 315. 

^Aau ... c^ g^i»Ul ^(^1 J . . . |.Jt sjJk.« — (r t « *4^* ) 

[ .(•/> jMiu> JUJalt jJL. .,li:».J| Jj ] — jt'i'l tow U 3 <to 

Sadd-ul‘Muhtdr, Vol. 2, p, 653. 

ABTICtE 316. 

... ©*»• crb ... ^}». ^ ... iA»5\j _ ( , I, imU ) 

_ga»Jj cjl' ilf y »u. ^J!uu JU»J| to 0^1 J 

[ Hd - 'l•|« i»suo oHWl <>A^ j ] 

Badd-uhMuhtdry Vol, 2, pp, 654, 655. 
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Abticlb 317. 

__ iy^ y ^ * jt <^' ^ 

^ jl l 51 UJ ... ‘S*»j y — ( J dPjl*' ) 

^ j ... i^i vjui it^3 ‘S'^y ^y **'(/.? ••• 

tmk^ JHWf a 4 Jy ] — W •” 

[ 146 - 1*t* 

Badd-uUMuhtdr, Vol. 2, pp. 654, 655. 

Abticlk 318. 

»fiy»J «ia»4 ^ 1**^^ lilLfc lit e;* (rlAW'^) 

cl^ ^ 

«»iue iSllWt cj>*f jUmJl ] 

Badd-ul-Muhtdr, Vol. 2, p. 656. 

# 

Article 319. 

lyijl ;lil/| VyAi 4l;Jl J ) ... ;>iJl it;-'! 1>«» ,> j — ( rll ) 
g^ ^y> ■>»“* j lyt ••• ( ^4; j — ^ s** 

^^JII ^ ... *i<J ... ^'SoJi ek«:i e)l .» "j» ... 
ijliyi *4 ;'Wl £.3^ W . . . U«i;" CJ^ 

[ 1d1 

JRaddfUlrMuhtdry Vol. 2, p. 656. 

Article 320. 

14511. j ... ( ^ i51ll» e;- t5l ) — ... ^ — (rr* 

^,‘.Co.4jU«Jb; 3 — if.>^ »-»■■> '4^ ••• 

1^ ^9JU> Ol^t 

Radd^ul^Muhtdr^ Volt 2, p* 665. 

Article 321. 

gA^Jt ^,JaS 3 jjiJi J? 0^1 ^ 3 »531»1| A" i<»<j| >’— ( rr I ) 

jiuJi wlij tyis 3 — 4^1 w str.Ji »y> 

[ 111 ***- 

j 1 4v Cf!^ 
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... e)t ••• oi j WiU — ^^lo jA« l|Jlilaj^iy 

— ijAll 0>i-t ... A—il^ iftWl ^ 

(i^t i)^-X» ] — A — w^yu ^Lt ^JLi toi 

[ iir 


^ij Au^lj caw tit J*t>^t o^t C>^ ^ 

(JiUJt g;t^ J. — ia. ] — Ca/oUI oij 8 a— jJt ^ 

[ I^A *»j^ 

Badd^ul'-Muhtdr^ VoL 2, ©p. 661, 662, 663 ; Bgthrful^Bayek^ VoL 4, pp. 
157, 158, 

Article 322. 


— ^z^J ^ ^^» ixjyo j (31i^B 8<3^« j “ ( rr r ) 

^ "i 3 ... c-U j^iCJb viU^ Uyk 

Olbjt A^tA4>t cibiU jt y — ( 1**^ j ^ y;b>J|t 

*ji w/j — ( 8byt iAXA/a ^t ) — ••• ^!/ ^ 

A9iu» ^XUt Aldk ^U»,^t.2»^ J — — ^3^1 jktw <3^baJt ^ j 

[ ivr® • ivr 

JU. — x»uJt j>; ] — l^y A^ t cjiS^ ^ . ob* j\ vaAl.t 

[ ^vr 6^t 
^t ^^t ^ ) — ^yb J 8Ai^ ^/iu J J 

1^ j ... c;^ e^*iyi 

«i_i 3 ,, , o^ 8Ai*rf 3 ,,, ib^t , , , ( A^o^aftJb lAUbf 

[ ivr - ivr jUklf »^Ur <^b' Alk^UaiJb^ ] 

Badd^uhMuhtdr, VoL 2, pp. 672, 673, 674. 


Article 323, 


— AAa^ ^^3}] AAl ^Ji 


.»b-*f — ( rrr jjAto ) 

^ ... AmiUJi ^toJ| ^^3 i^Ay ^ 
[ AanAtf ol^f Cb ^ 7^* ] 


Bahrr^uUBayek^ VoL 4, p. 139. 
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' SECTION 11. 

soiji jm ^ juJi 

•• •• 

Article 324. 

cr* y *i^)i J^UrJU — ( rf F ) 

j — latoiiy bijj J jf iU-Am^ »^>(^ UIIm IfU 

[ vr^ daiji^ c3^^t 

cUUrJI (3^J:| ^ ... ^ 

1^ V r *1 (>i^ ^ U aB.»il|j>^ j — (^1 

ff a5^t y ... Aiitf j Ail»i> ifliUi lyi aJ^ (^1 ... 

[ f I V O^bftJl wU^ aJa. e.>^ Ajbty ... A^» |*«i^ 

dftijJl &ftij| K i W ^ S e;t 41^ 

[ f I V asrAa^ (3^t v^ 

«». ^|^4m dd^t W'Ot j y y j jbfajb iiUJi ^ 

[ r * • Aatft-e L^U^ Jjl dJL^ ^yldkUli ^t^^u» ] 

4XU ... AU^*-« jy^i 

... 3 < ^ dbo i(^4J ^ til .., y — [ vr V 

[ vrv ^acufl-^ O^t ^ dwJJt 

Badd-ul-Muhtdr^ Vol. 2, pp, 726, 727*, Bahrr-ul-Bayek^ Vol, 4,^?. 217 ; 
Watawa^uKazi Khan^ VoL 1, p, 200. 

Article 325. 

y ^yk ^ ^ C5* ) ^ — ( rrd ) 

^JJ^ j^tii aJU lUJi |•*xc aIU j ^}J^ 

[ vr 1 i3^l 

v^lS^ (SJ^^ v!o^ 3 — ••• (5*^ 

[ I Vd As^ iSlbJi 

Badd-uUMuhtdr^ Vol, 2, jj. 726; Fatawa-i-Alamgiriy Vol, 2, 175. 

Article 326. 

— AW J c4*^ Ji ... 8f^i oitf ti)t j — ( rri ) 

[ I vd imi^ o)UaJ| <4;^^ 3 
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M Hi i j y iM y y i&k^i i^f j 

[ I V e #aBti-<® tSHiJi wUST ^li 4>J^ 

^ ly Hi 2ultJ til Hi ) lyj-^Awiiy g4UA»j ... ^yCJf 

[ yf V oHWt wli^ (^0 ^UaBuifiJ^ ] — )| ... ( i^t |iA 

I>I^ ^UaLj|«>^ ] — 8^1 yiu U) J^AiVij iXiu uy jJi^ t«^ J 

[ yf *1 (3HUf 

Fatawa-i^Alamgin^VoL 2, jp. 175 ; Badd-uhMuhtdr^ Vol. 2, jjp. 726, 727. 

Article 327. 

^^1 J ^ l^jJ) Aftiilt J| cJlu Jif — ( rPV ) 

[ I vd Axliufl JjHklf ^ip^LSi ] — A^ftil Jt^ 

kzJjj ^ y Lo (jHau ly H> a^Ij SjjJi ^ 8^3/^! CA4i.«t 

[ fvA A*tft*e (3HJaJ| 4x1^ v!p 5^ ] — 4^*3} W^i 

— AfliJl iJLU j ^1^1 e)t ^ ^ 

[ I Vd Awi^ (3HK)| iU^ <jf >^)U ] 

Fatawa-i^Alamgirif Vol, 2, jp. 175. 

Article 328. 

l^JU cli.^ I/O *><u lyllai lyLo oJI^' y — ( T^'A ) 

1|3j.£ <3^^ ^biHt 8*Xp ^ ^ — ^1 iU!) 

[ ( v^ AaxL0 oHiaJt i>i^ ] 

lyiiX^ fjMxj ^ iLjf CJ* AfliuJt ly ^J^Jo 

[ r .. Aaniutf wtj^ Jjf 

Fatawa-i-Alamgiri, VoL 2, p. 175; Fatawa-i-Kazi Khan, Vol, l,p. 200. 

Article 329. 

A^ y ^yx^ gj^Jj Afti) ^ ^t»u ^ lit SaWi — ( rt'l ) 

StxiJt v 2 aA^i j ... oAij 8 (^ — *^1 * — ^ I— .y y i5/ ^ ly 

[ f • f Aniutf ^KiJl c^ur Jjf I>i^ ] — Aftilll 

Fatawa-uKazi Khan, Vol, 1, p, 201. 

Article 330. 

AfiibJl jjb ... i*>*^t t5^ AaijJl JaLJ H ^ — ( ff* UaU ) 

[ vf n Aani/^ oHyi wlj^ AW^UmJl — ^M^ty 
Eadd^uUMuhtd/r, Vol, 2, p, 726. 
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Abtiou 331. 

I.«U t.\ym Ific ^ — { rrf ) 

— I V« »mk>t (•* J* 

[ vri *»i.ej 3 liyf wUf yiU iklyjU««Ji ij 
Ftttau>a-i-Alamgir%, Vd, 2, p. 175; Badd-ul-MuhtdrtVol.itP-I^S. 
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aaoTioH IT. 

s^i ^ ^yi j««*)i 

(^iS ol^l^ li^ ^ j 
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ytf y ... U;*Cd jjAfu 5 ... ^ ... .> ^3 

y . , . j _ ^s,Xs j\ liitoo ^ jf . , , ^ 

la^f ;U».J| * 5 ; ] <^> (^i y U ^ 

[ rjfid - rr®t® • ri«r 

Badd-nUMuhtdr, VoL 3, 343, 344, 345. 

Articl* 362. 

yii U^ »Vdt lit (s^ — er^ •.. — ( nr ) 

... {j^ ^ ••• ^'^Sj ••• Ji ••• (3^ 

J t«2t (3^t cV!^ J .. ^ i«lU UAiX^f 3 c)l J 

[ rw - nr la^’i *£Jti ] — aif-# ^ ,,, yLVi 

Badd^uUMuhtdry Voh 3, pp. 343, 344. 

Article 363. 

I4J ^jj ^3) 3^ 3 — ( rir ) 

djjjo . . . j uHj f;^t j y j ^ iUiJt 

i^iif «£J0 J — S.>1^ Afiif ^jj c>^ 3 ... 

[ p'fAifi - i»i^ 

Badd-uUMuhtdry VoL 3, pp. 343, 344. 

Article 364. 

til ^5 #t >5 5 iif^^3 j&ii> ^ 5^—^ ^3 — ( nr« ) 

• •• c 3 ^ isM C>^ 3 ( ^^^3 y ) 

.iJlJ jJa ^Uap.»J| ] — Aijt.»w.< Jl — Jf >3 ^ Ajy ^ ... aIU 

[ imiu^ k^f 

Badd-ul-Muhtdry V6L. 3, p, 342. 


CHAPTER II. 

^«>)j,Jl (>|^ Sr**^ ^ Sr'V' 

Abticlk 365 . 

... )j—^^ *5*^! S «!»*»■ *^1.? f^—k io* 4t'^ ... — ( ri* »«>^l) 

bJ. j . . . tSii j/* j . . . wj» 4^1 oJ«». Jl J. Jf «ilj)l» 
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JSS gjij 4^-1 lif aSU- ) j 

[ (A. tmi^ 432U1 

viHWt ] — • «s»i4« tjl Jtl *«L#y *•» 4^ ^ 

[ vrr A*i-» 

Bahrr-vl-Baydi, Ydl. 4, j?. 180 ; Badd~uUMuhtdr, Vol. 2, p. 732. 

8 EOTIOH I. 

i— J_^l 

Article 366. 

0^^ crt^ ^ — ( rii ) 

II j J ••• 4^*^ «^L Jl 4>lp( VjjSf 

[vrr ^miu• iS^Wi oi^ jU»^i .>^ ] — ai^UD^t ^llf 

Badd^uUMuhtdTf Vol. 2, j:>. 732. 

Article 367. 

p 

jUaJi P; ] — ( J*l(l oJuc ^ — ( nv ».>U ) 

[ vrr <3^^l 

Badd^vl-Muhtdr, VoU 2, p. 732. 

Article 368. 

—%}h^ j y ... a— 4>f > — ( riA ) 

[ vrr 

Badd^id^Muhtdr, VoL 2, p. 733. 

Article 369. 

^ 4»U;Jf ^1 •.. olU> gA— U »)t — ( jwU ) 

4 $lUaJf i^Uf ^6 UpJj sz^ 0 ^ 

[ ( vv a«A^ 

Fatawa^t’Alamgtri^ VoL 2, jp. 177. 

Article 870. 

il^ fo^) ^ tit i^—^\ j — ( rv • ) 

IpaIi ol^y j iS^ ) J liAU U 

^ 4jat iijyiJf cW» j.Jff cuaifc^ UUf 
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dJ^ — Udid <-^i <>j*» ) — iji 

( r»i *m k ^ oliyi kj^Uf ^tJ 
^^]|^ J| ^ £l«Mjf cU«Jt j4U ,,, j 

i>X^^lImJ} ] — ( pl«Jl iA l#lLo Jii aJ ) a^aJ} ojyJ p ^ 

[ 1A1 imiu dlltJl sP'i 

^1 J^ ^ ^ (•» c)* ^ a)uU«j 

[ yf»*ft> SMUc {SHJoJl ^JS^ U| j Jli 

Tahtavi, VoL 2, p. 276; Badd-uUMtihtdr^ VoL 2, p, 689, 733. 
Articlb 371. 

AftauLJ Jj — ^ gU^Jfl g^| I*1U j ) 

LS^ f^t ••• ..t j 8^1 

[ Vf*»^ A»jUd J 

Badd^UMuhtdr, VoL 2, p. 734. 

Abtiglb 372. 

lt® * — omiuy — ;4fcU-»j(Ii' ^UJ| ^Ch.^ _ (rvr ) 

J£ j ^ j^.n «/ P J*^ di^ o* 

J A^Jid O ^UaEv«J| ij ] — v^iti y g>^|^ 

Badd-td-Muhtdff VoL 2, p. IZ^, 

Abticlb 373, 

... ^ «>v* ^4;* ••• er^ ^ — ( r/r ) 

tJucj!^ ^Jiii} j ijSJ} ip ^ ^ J vJI* 

[ vfVfc AmLtf u-»U> 4>J^ ] 

BaddruUMuhtdr^ VoL 2, p. 734. 

Article 374. 

^ ... i;4y ... 5 — ( rvf^ ) 

1<^I ... J 4/^* Ir^ S^* 

[ y^f> Am^ (3^> i5^ ] — 

^iS lU^ ^UmJ) ^ ] — «xWt ^ U ^3(f «>iA .iXJipAJt Jl j 

[ vrr AaM-« (3^t 
Badd^uUMuhtdr^ Vd, 2, p. 732. 
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rSBOTIOH ir. 

^UjJl;bSU ^ ^^1 JjJl 

Abticlb 375. 

o«Jt} s ... (ja* ... — ( f»v« JiU ) 

i *■ — ^ *'^1 u* '^’ka — u>2.>*' •••.»* ^ lywit , 

*** {^y* **a^ /*^ O* tU lylj ...aic-ii j .., |,UJ»>Ij ,tiiu.J(| . , . a* 

yiG aU j^jUmk] _ l»1 J «JUj j ^ylaI*.Jt > «ilj 

[ ^|» ianL> ^ISUl .jlS 

j . . . (;;*< ^ V* J i*WH j*S^I a^ 

- i*rA - I'rv - (*n *»i< aJI^ jUwJi .>; ] — 

[ i*i*r - (*r 

TaAiaw, Fd. 2, p. 93 ; Badd-ul-Muhtdr, Vol 2, pp. 436, 437, 438, 431 
443. 

Article 876. 

i^yo) ^ g^xJt i — ( rvt Udto ) 

ylif ^ij ^U»J( ] — iJ aL« (if gyl J 

[ t*ri - ^^r^ • i«rv a»J 

[ ylir ^Uawil A; ] — I ^ 

ii^ *4/" ^ i^j^\ Jt j 

^jUm^Jd — ^li^j tx^tj j»y y y g^l^ /** j 

( ^ d aiAig ^toJf ^t! oJ 

er^ c?! — iy«-®yo J ^yi ii>tf tU ... ur-jj| •j^l u>f j 
[ le/ef yUf Ala.^U»Jl j>j] — ... uU' 

(tfjj ^ylj (yi*.. 0».«jU AM OaJj f ii)15f>.0| O^j) Jl( til 

[ laier i»i^ j.«Ut t,Uf ^U' a 1». jUwJl J«u j ... ^ , 

— <*jlj iiifkjJl ^1 ljI..«jU‘ ^fj3 ^ A«l* ^ISu jfyel ^fJsj tla.j 

[ a . t»i^ ^toJt vjUf aIa. 

Badd-ul.l£vhUhr, Vd. 2, pp. 437, 438, 439, 442, 446; Tahtavi, Vd. 2, 

96 ; Fa<awa*»-AIam{ftn, FoJ.. 2, |». 50, 
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Artioi.1 377. 

. . . ijtlaji j cr^ ^ **<• — ( rv'f ) 

«!&j j ... ... tSIj^ »s.ij j j ... gj>*j ^ 7 ib^ 

♦ fJjl v7j» 

J tiif y vS«i I y „. ilAt y <{A.t Jt wVf y (y<J(t ifJtJ S 

... «jj| l»« oJj y ... KAJj **» ... J *iJti . y iJU. ^\ y «!*• y |*| j «Uj ^ AMf 

(•tj ... <>Jy |.l j ... jAu 0.^1 oJk^j . . . aift oAl vsJu j ... «Xli 1 ^ c*u ) 

• ju^t «iS«At (J»3 > . . . 

^JJ| j Ua)j Jli. y l«)l^ yAy I 4 — «e yt} y ^)j| y 4Vt .^Al f l^t yj\ I 4 J JUj 
- !«)«• • (Sjo^ i»U^ CaAI ^j)^l y ^liiy £)lA 

[ i*t«r - IV» 

Badd-^UMuKtdr, Vol. 2, pp. 439, 440, 441, 442. 

Aeticlb 378. 

... ... iji^l 43/^ ... ji y — ( rvA *.>1^ ) 

... 9j^ ta^ 4''^ y ••• u:d £> 3 ^ 3 '^ V y ... iijl Th 

Cjt ... iy«^l et; J ... S;*^ y ... (J ^,1 7 y 

^ ^ j i(fe54>i<w»4) aIjIa van>i»Ai 

[ ^»ikAS ] — 7 j(i> ^ cf* 

Badd-ul-Muhtir, Vol, 2, pp. 444, 44&. 

Articlb 379. 

Salt." ^ y ... * 3 l>* 3 — ( ) 

liAAji ^ c>' 7 .? ... t}ij^ 7' ^ 7 ui^'^y y 

■ — y J y tl — i«J| Jijd oA.) 43 ... JjLjtyl y ,,, 

[ I'l'A - (*!«¥ ^UwJb; ] 

Badd’uUMuhtdr, Vol. 2, |i|>. 447, 448. 

SECTION III. 

43Lam)| ^ ijLjlX)! ^Uaa)! 

•* 

Ahticlb 380. 

A*i yt j*Ui Jt^ ^ < 4 ^>oJt j»3U ts.sM — ( TA • ) 

[ lAV Ami* ^2k3| wUf ^Ij ^yliauihj ] — tjJy'' ( 3 *.t ^yt 
Badd-ul-Muhtdr, VcL 2, |>. 687. 
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Abtiom 881. 

y ... •‘ii Si-Omit j —{ rA| ) 

^Uf ^iS aV ] _ OiA iM ^ j 1**- e)» 

Eadi-uL-MuU&r, VoL 2, jp, 693. 

AbticXiB) 382. 

> ... ilJU iiJij ^ 4^y:j iuUrJi IjSJuj — ( rAr ) 

^ ^ ... £iteit JLfi ... g^ili ... s-Jj jr 4i>U ^ ^ l^U«l4 UaLs isjyi 

c*w ^ j . . . j ... ^ 

[ *1^*1 • lAV OlUaJf 4^llf ^li ^lAawJb^ ] — ^jkk^\ 

Badd-ul-Muhtdr, Vol 2, jpp. 687, 696, 

Article 383. 

...^U-a}| ^1 JaL-j iUlsJt ^ — ( f^/^r ) 

(3lftau^J|| ^ ^ iiUflaBJl <Jiaix> . . . iaA-^ ... J e>l^ 

... djc\ dd.ii ^Jui ^JS‘i |J y> Ai^ AiUaaxU e^b' lit 

^WJ| J!lP A^iJb AiUoaRJl ^ 

[ HP - n<ir 

Badd’uUMuhtdry Yd, 2, jq|>. 693, 69A 
Article 384. 

j ijj^iii w^y ly^i ... i^t jj ^ ... iiu^t ... ( f*»Ap 5At« ) 

4X1^ ] — lijS dlmjf «xi^ »^J|L jijJtXJl ^Jlc ^txij 

[ ollWl 

j*J(l 1*1 1U>( y\ ... CaAjJJ y ... oobo ^jt 

... 

(•^ vi^Jfl ob ^ oA)t p3 ... ^)| ^ &aA^| oAjff j 

e»Gj ^ ^ ^ oJ^A ,,, ^ ... 

^ ^J(| aJI^ ^ v^JI ^ ^ ^ ^J| £^l ifiUj/ oGiJl ^ 

^UJt ^ur ^'G (XJA ^IbsuJlA^ ] — W^X)| ^ cbyt J Of^j/I *sA^ t£iJ^ 

[ Hr 


JBa(2(i*tiMfi4U4r| Fo{« 2, jp. 692. 
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ABTieii 885. 

jfi y ••• tj* ti f "^i tt)^ ■“ ( 1"^* ) 

^ vill |»t ^& &?| i»i 1*1 *t*i*/*i «a*^***Jl j»i kiU* 

1*1 U>^ c>'* — ^ f ^ (** 

u>»A' ij£ y «!***“ (/*••• ^ <***j»* 

tSifej) *j,uf jU*«j|j; 3 — j*i-*u SI ... 1*^ u*»».i 

[ nr - lu **^ 

Badd-vl'Muhtdr, Vol. 2, pj). 692, 693. 

Abticle 386. 

... j-.ii)| IlmM si ... j ... y y ii i>*i-Ji *r®^i — ( rAi ) 

jjji giAj ^1 lUflj (iA ^*«^i y«i j ... r* *.y*^.* 

(•> ^J( j»AXi ... ^'aySIl u^i ^ lit (*^ ... jy^Sli *t^l c*'*^ SI i (*— eii' 

^S( (*»U /*! ahSI ^* Jl^l .» ,*> ^Slt er- j#!>) *il ... cSI Jb* J (,^^1 
j*A— a) ,22^^ ^Sl aJi ^ ^ *** ,*> (•! v5> 

4iJ| t4*< ^1 *|j ^1 ^IftU jUIijU (*a)| Jj.,*! ^ c>^ t ■■• 

[ tmi>o jstkll wUf ^li jII»lJ| ] — i5i ... J ^4*1 '>i jy* SW i 
BaddfuUMuhtdr, Vol, 2, j9. 693. 

Akticlb 387. 

lif JH ... vs^i*l fit ... I— t#i 4*;/o _ ( rAV ) 

^ — aA-aU JI ^ . . . ^ c)^ W CaV^ 

lif filAapJt ... J>*yt ... «Va*j ... 

o^t *J ] — E>) 

Badd^uUMuhtdr, VoL 2,pp* 689, 690. 

Aeticlb 888i 

Sj^^jc ... j axUy ^ ... iiUaRJl ^1 — ( f>AA ) 

iy^\^ ... ^Jl ^ ... lit ^ ai y JU AiUm)f 

[ *1^ f d^Jue i3lUajt v«*U^ ^UabJt ixJyt Siib j iiLcmJ\ 

Badd-ul-Muhtdr^ Vol. 2, p. 691. 

Article 389. 

^j » . w y HaIm y i£.j« ... Ut £^(aJ) tit — * ( rAi ) 

^ £IimJ| ^I i^ii&rnlmt j^.^Ua)li oatj'yi ... £U«J| ,,, 
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• * • U;m-c lit ... ^$t J^J i^jt ... 

I 4 I u ^ J </*^^ ^ ^J^ {:J^J 

^t li^ ^ ... 1 #aU^ t^j/t Jifti 4 xlp\ ^ y cT^^ ii)L-io| 

^t MlSsRi^l ^lt)U y ... 

[ «l^ I . ( 3^1 jlisRJl d; ] — iiUim/f 

Badd^id^Muhtdr, VoL 2, ijp. 690, 691. 

Article 390. 

j ... ji ji— *Jf j ^ y — ( r<» • ) 

^U _ jm»jt lit will (* 3 ^^ . . . 4^* *Si> via^j ... «x^l 

vsaJJ^ j IcdSuc ^jU v>* ^ .•• ( ) 

axiMjJ 3I Ul^M) ^.-3 U| Jlftj jfy JU> J tj^ wjf Ji - ij^V 

( j sJ jw JI ^ ^ J(f 4^ ) • • • 

iiu^a ft lj J^ ^ *«jJ|l ^ 

[nr- 1AA ^» 3 up (3^1 ;U»J| y > tUJi 

Badd^uUMuhtdrf VoL 2, j?p. 688, 692. 

Article 391. 

j ^UaJi ^ U Juj i^k — AJb .,. ... AuclasJt ^ I siU ) 

•«• U^ AJliAUf Amj JJt i^t ^ ^ ... i^VMAAjL ^ 

Utjf c;^ y ^i-«UJl 4 yi« iS^ . . . ]/ j J 1 ^ — I 3 £UjJ| cu^Xii lii , 

[lid - di^ ^llapuJl C>j] — ^J 

^1 <3^ H J vipy caaI#^ ^y^juii lit J 

[lid - up OlOJi jC <xJa. ^UanJl 

Badd-uL^Muhtdr^ VoL 2, |>j?. 694, 695. 

Article 392. ^ 

t^tjlAiw omvL U Uti0^ lij aa) dij ^ A<^[.^t (^ v^yi — (nr ) 

^jioXkj aJ i.i. O ^ tot ... ^ e>^ ^3^ t||i-« )tdi^ t>>^t 

AnA« ;51lWl ^ jiS*-Jt 0; ] — M d^ J^t A^l JaiJl 

[ - 11V 

Badd^^Muktdr, Fot. 2, |)p. 697, 698. 

Article 393. 

Jdi ... ^t j^t 1*^ u^ gju^t -. ^aliuU ^ — ( pir »dU ) 

# IfilbbO 2dA)f ^t«A^ 
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... ^ &Uwl> u^ 

U rir n ... LjS ... U^ J *a»j^ J^l C/*J 

c.^1^ ^ »s4^i (*/• UiiSi>f y ^ 4j j 

^UmJb^ ] — 4^ ... »>i J ... lylf lil J(t ... ^j* 

[ 11V *111 t»i^ i51UJt ulXj ixLk 

Badd-uUMuhtdr, 7ol. 2, p. 697. 

Abticli 394. 

. . . *^ ,1#** ... ••• rJIt (*^Mi* — (nteld^*) 

[ ^ ^ V (3^1 v^ jlwRjfA^ ] — wll >! 

Badd-ul-Muhidr, Vol. 2, p. 697. 

SECTION IV. 

#bVl 4U>^ 1^ JUi)l 

Article 395. 

^ J (iT* ) V-^ — ( ri * ) 

... ... ... J(l (>•*! ...J^t ... *liiJ..>»Jl 

V o's’ li* 71 "y7l *;?«■** ... l>^0 •.. l/i cM y 

vri - VTA - vrv (3^1 w>A? ^ ] * 4 ^ Ijlaiii gjjJ 

UJke ^U>1 Aflflj J [ r I A A*.^ 5»tj jmjJ\ — 

— [ ( V A (37y I <>i» ^U #ljJH 

oHWi ^J(i i>I» ^,lk» ] — * Jj SiH yW| ^ 

[ J VA **«<* 

Bahrr-ul-Bayek, Vol. 4, ». 218 ; Fatawa-i-Alamgiri, Vol, 2, p. 178 ; 
BaddtU-MuhUlr, Vol. 2, |)p. 727, 728, 729. 

AsTtCLB 396. 

4j>j* *? ...» ... *^y — ( ri1 ) 

ij»^t 7 j ...j ... u;* *•**{ ,,, 

7I.JVW iy7> w*-Alf (y* iiUj t«j j ... jjf.U j4* 

[ vri A«i>-» oTiWi <»4 ] — EJU ‘y »i» 

Badd-ul-MuMOr, YcA. 2.p. 729. 
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Abticls 397. 

aiijbiSii ... 4^1 ... w3(l ... J — ( V s.>^ ) 

lb %J^ ^ ».:^b lUi 

[ vr* (iUklt wli^ 
Badd^uUMuhtdr^ Vol. 2, jj. 730. 

AftTfCLE 398. 

<W n uy»Vf j ^UaIi aw — ( r9 A ».>bo ) 

jvi^l ^1 j ... j uftifiu y *^>U ... tjisb kft-o ij 

[ vr* • vr A a»i-« O^l ( a3^a5 ^) 

. , , (3^^ w-*^j| w*«*»a C j ^ ^1 ^X...r cA ^ 

[ Vf Aaniu) (31Ua)| jlf. fi| ^ ^ 

Badd-td^Muhtdr^ Vol, 2, pp. 728, 730. 

Article 399. 

<jPjI ^.I ... i5^3>b ^.| — ( ^<1 , i^U ) 

JIAJ} jI ... j b(^ ... wj^Jt ^51--# 

jiil ^ J ... ^ v!^ 1^1 J 

... iji 5^ o'iljb ^ ...jr--:!l ti> wjt ^J^ C^)J 

— tboj wjl ^ bof jiiJi 

[ vr* - vrs • VTA olbaJi ] 

Badd-uUMuhtdr^ VoL 2, pp. 728, 729, 730. 

Article 400. 

c;^ e;* boU y i ... aiy® iaiiili wf Ji (*M — ( I®** **^^0 ) 

^ fJ ••• .•• ^ii ,,, j bjtj 

(•! aJ ... wyjl ... ^»yj^ (*4*^3 ... wJf (^ V* 
4-^ 4^11 f»l ^ Jr®>* 0^ ijij^ — (•Ifl j* JI 

[ vrv awAo olUJi ^ilS ] — ijjGt 

Badd^vl^Muhidr^ Yd, 2, p. 737. 

Article 401. 

j^\ iij>y> i^t ^ yj^ %\y^V — ( f®* I ) 

i&yP^ ^jl^\^ j\ {iM Lb®i*i Jr*l^ 
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> (* J J ••• j w 4 m '1 

fl ^ &;>! j^\ •j,*} ^tj»Jl j Jj^P yi*f ur* Jf c»^a»* i ••• 

— ui^l o«*<*»lt( j jJi)| |.y ^ jl ^1 jjrfi jl ^*i*e ^ 

[ v(»» <»i*» wl*f <>J^ jUafcJlij ] 
Badd-uUMuhtdr, V6t.2,p.m. 


Article 402 . 

<-—^1 45)^J ••• J c)^ ~ (.**••’ 4il<* ) 

<X— ic iwj j Ju ^ j ., . Ajko isiijb (*^l ^ ^4;*^ 

^ j ^ Ui^ ci'^ 'dii.^f y (iUij'i ^laJl ^ ^ y ^yl«J^ 

. . . *RRJ| {jr^ ti)* (JUJ| ^ tj| (i* , . . y Ajj)| i^Aakt«e y tJ 

<y« >->^ ij^ JW ^yl jifi* ... U*^ U* f^ til 

^ 0 ' ikj^‘ 3 — J v>i;^' 1 >*^ *»■% ij^ 

[ I VI • t VA *»A« olUit) ^U£ 

wOS <>Ji^ jU*U( Aj] A>lAi-»J| y &«j jlji* j»>l ) yo^ > 

[ vri *•*<« JHWf 

fjSfijU i^^ySkJ^ toJ y 

^UdnJbj ] — .l*a*<j f»()ly*l *»*.j0.i ^ iflijJl i^l gl-,.*m i I* 
t 51 UJt wUf ^Ij oJLk jj,lu — vf>| Amiu» JWl ^iS itl^ 

[ I VA *m^ 

FatcfUHi-i-Alamgtri, Vd, 2 , pp. 178 , 179 ; Badd-uUMuhtdr, Tol, 2 , 
p. 731 . 

Article 403 . 

ij — !^ ••• ( w'» ^ ••• vV ^ H — ( »**r ) 

^iS ] —j-~jI lit ffijJ /tj ... Ji Ijl Jft ... aJ I 

^ <1 f f tmits 

Badd-uUMuhtdr, Vol. 2 ,p. 899 , 

Article 404 . 

o' V** ij< ■•• (v-^' ij )'■•• ty** — ( I**!* »'* ) 

^ «>I» ymJbj ] — t/i c4fy AI^~^ t;- ^ *6* 4»* 

[ vf A *»*>* i5JlW' 



I lif |i I u wUyj 

^^Sk8^ Ji J_)* f c« * * i w t y ... wjfl 

... *i* jaJ^J 5*<># ... *-*' * ••• *1^ V* 

[ vr 1 • vr A wUf jUmJi oj .] — 

Badd-ul-Muhtdr, Vol. 2, jy. 728, 729; Fatawa-i-Alamgiri, Vol. 2, 
j». 178. 

Abtiolb 405. 

ft ( * SBi ^ ...jiSi *>l jl I c»l ••• (•J^l *i»«eliy j — ( t* • « ) 

^{A{ jlj ,,, <l>.« jf Lfi Oiti S t« 1*10 f^l J 

< 521 »>| yUf jUkJI e»' J 

[ vr A - vf 1 *»*<• 

*V 4/.^** Jw'" ] — jyi U^*i CfAi Sm fill e>0 w** 

[ I yy A»A« jlUbJ) w**? 

Badd^-Muhtdr, Vol. 2, ee. 728, 729 ; Fatawa~i’Alamgiri, Vol. 2, 
p.l77. 

Abtioi.1 406. 

... 4^’ ... ^ ... dJjjVl &«j t:»« V^a) »W* o«JU ^yl J (fc.n HiU) 

c*aJ tU-<»3 ijli) liljjil ‘S*iK' c>^ ... A*U ^L*)| U ^| 

(JAai J( .SA^au jjbjJl cviWi _j l*)U ^ jiOiH 

Ji J*. tv* Ji> ^U*)| jyl j ii* ^ jJm l<iU jJ»53 c»*J 

(}]Ui)t liW i*4i^ J 

[ ivA 

Fatatea-i-Alamgiri, Vol. 2, f. 178. 

ART1CI.E 407. 

^ ... «a-A*_> j — S*<*>l ... &•»} ... yAjy — ( |s.v liU ) 

J •••a Xuu iA>j JU ,ii\i 

^IJJl jAf cwfAA-y «_aii lb fufj y u,3n wl*i will ij* iaiiJi ijBji 

^ . . . .5 ... ^ oiftif 

[ VI^A - vl*r t5lUJ| wUf yiUmAt ] — **(jj U^fi ^ «,U 

.aJt<>Jui>U l*|.>AMyb U^l jflib yi_,* U ««i JKjj 

^ ^ 4) j* aiiii fi* Ui ^5i tM vSi* »s*^ vie <j^ f>4a** (5*^ V 

l>t«L.)|b ly.ti J^tif U J^gk^yt yiSOUflji tUfl $ U ,jeJ *IU 
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^ Ji iW gjpl »fct* fi tAJlAjUU 

[ I vy *mks |3UJ| ^\iS ^U» ] — Jt* 

Badd-id-Muhtdr, Fol. 2, fp. 743, 745; Fatawa-i-Alarngiri, Vol. 2, 
p. 177. 


CHAPTER III. 

(J* (> 

Article 408. 

oJUaJi ^li t>Lw ^ y lj*>i e>«^3 

[ fvi *««-• 

[ vf»«| ... j l•^f<>^) 5 

[ f v^ imks iSikJl »^Ur ^li 

Fatawa^uAlarngirij Vol, 2, jp« 179 ; Badd^td-Muhidr^ VoL 2, j>. 736. 

Article 409. 

gtimj j *-ii iiAA ^ £Ut ^|tj _ ( |«.^ I^le ) 

— y 4^)ff fiftj (^]ft ,j A ^ (^ j Aiimf 

[ ) amAtf JJUsJl aL^ dci^ ] 

— - i^|f ^ SAjfctj Jn v:HK^ (V^ iif^ .> 

[ I v^ Smij0 (JiUaJf wliT aL^ ilrJ^ ] 

Fataiffa^i^Alarngirif Vol, 2, |?. 179. 

Article 410. 

i:)^ y ^ ••• .> ♦.. — ( pf ♦ ».>U ) 

— cVl< j Jt5 ^ e— ^ !r^ 

[ vrd Mwi-® t3lUftJi wUr yib d) ] 

Badd^id^Muhtdr^ Vol, 2, p. 735. 

Article 411. 

•4^ Jlf 2' ••‘hj tyijn K — ( 1*1 I ) 

... iW« J* ,3«W j 4^V ^ o* Ch* w?** > J— Wt ^ /ij y u^ 
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iT*r^l ttfl > ... cy;>Jl — »*< j*!<l j ... iMJo U*- *ii»i 

[ vr « J — **6^* ^ 

Badd-ulrl£vhtdr, Vol. 2, |>. 735. 

Abticli 412. 

(/* ... ... *<>?l ... ... .^Wi ... j — ( |e|r Kil* ) 

— j £U1U AJuP iJj — flj y A — ie . . . a) JU 

[ vrr i*®.e aU.^U*^J| aj ] 

•s*^^ /•! ... ^ lyjjl ^iyo ... *lAi 

-ail Ijl* ... *i^ lit *^l vJI (jA* fij.'U ... J( ... (jeli 

^ H f t-^UJi e>l^ (»— i j*\ 11} ... *y»5Wi ,|^ 

[ Vl*r - V|er 4a»i.e oHl»^l wlif aI*. ^U«Jbj ] — 

• Sadd-ul-Mvthtdr, Vol. 2, pp. 722, 742, 743. 

Article 413. 

— - a — t) ... J iM ... y^jiAio ^ ^ |C|f> IaU ) 

[ r*<i *»a-« JUi aJI# aI^ ^UkJi ] 

Badd’vl-Mvhtdr, Vol, 3, p. 306. 

Article 414. 

... <S»U*ll vjjjA Aw i^^l ... t^AJljJl aii JLeJI _ ( |e|,e ) 

AyKi ij\ H j vj* W ... ^y ji 1(>-*I . . . jy jM 

jm*-#,olllJ|,*^Uf ^GaU jIWI Aj] _ S5.ij| J jy*; ... *aaiJ| 

[ vn - vr« 

&^| oilf LU .flU*} J Jjli UA..1 y,li,| , 

^0 a1^ ] — 4*A j U— • («AA»| ^y(f P J »I.#aJ| 4^ 

[ I «ma<a i38yi wUf 

— oi} o — i} ly^J ^ — k»yi > ... j tyjjfl t>}) uHl j t;}! y* j 

[ vri *»«- l51U»ll yi*^ jUlfcJl A; ] 

Badd-uUMuhiSr, Vol, 2, jy. 735, 736 j FolawoW-Aionwin, Vol. 2, 
|». 179 . • ■ 
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CHAPTER IV. 

Abticu 415. 

t) J— au ... ... 4^i iJfJ ( 1^1 « ) 

^jwjt ^J^0^ ... *s^ cr* ••• 

w® WJb /J| J{,\ ... 1^ ... »/i J£ ... ... j»^ 

i4»L.«J| ... jl ^ t* ** jt ... >t ... <.f*“^1 

j3Jiy| ^\SS a4 ^U«J| o; ] — J— **-*£- ... S ... ‘T*-^ 

[ vf«* • vn 

Badd-id-Muhtdr, Vol. 2, j^). 739, 740. 

Abticli 416. 

j in erf'll e* j i — ( i«i 1 >■»*-• ) 

v ^.yj J| vSJjif ^ fJLJl *4i.l ia*i u** 7 J > '‘V* j .> 

J*| ^^..o ®5ij .» Si ... 

i^Lalj I - >jil» >S0.>J ^ |.8— m]D jIj (1>I i Vi*^ 

j^lii ) — i-i)f cUl e>- il 'i* i<w > 

[ »Al <«i-o»W 

Fmtama^i’Alantgiri, Vet. 2, j». 181. 

Akticle 417. 

,1 ... U^S/o y ... fj ».* Pi — ( t®lv ) 

v> (** <•*' i vJ* S ... ijip u- S 

iSSWi ^ JL. ] — ,*<Jl u^iS i Jl*Jl J* (*t> , 

[ (A* 

Fatawan-Alamgtri, Vol. 2, j>. 180. 

Abticlb 418. 

... Aijipt ... ^.jSf *P®»^i V»*<P^lpi— (fU lil-») 

til ^ JlAJl ... ^ ...i ... !i-~* ••• (H^jt dP* ... 

J yi»l imBrfi t33UJ| ^ ••* 

UtsuaiJi ji ^s»i 

[ VA* V*** 
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... U»Ui.| *i ... ly* 

^ *4. ] — j.J( oi. J(t «> j v* 

[ V|«« Ami<^ t3l^t 

[ V,.. *»A- j»Wf wiK *4 

Badd - ul - Muhtdr , Vol . 2 , pp . 740, 741 ; Fatawa - i - Mamgiri , Fol, 2, 

p. 180. 

Abticli 419. 

l&^L ^U,jJ(l .•• ^ 

ta-j y ... ... ••• cji >' ••• ••• »^ 

^iJa 4 jU_mJlaj] — ia.Uy ... alfyer* •• ^iSt^a *— ... 

J Vie^ . ypis • V(er ijlUsJl 

Baddid - Muhidr , Vol . 2, pp. 743, 744, 745. 

CHAPTER V. 

hSj ^ *yUt 

•* 

' ‘ Article 421. 

til» ^tAe ij)lj ^ J — ( I'r t »al- ) 

Jl ii)lj}l ij»i ... *« • el^ lit ...*-J^> 

J I f amiu. .rfUf yiO i>4 
Fatawa-uAlamgirif VoL 2, J9. 12. 

Article 423. 

• ji JAC ^ ,..^4 ...^ tyj_(iTr»^i-) 

... f^\£ ,t^l| , ... J^wJl ... liA., J( J 

JUJ| ;y^y ... f 

^ . . |e^|C • |.^ I* **i* **4 *A&* 

Badd ^ td ^ Muhtdr , Vol . 5, pp . 493, 494, 496. 

Article 424. 

... AwaAftijJijM tMny/ii pJ |A-ii wy e,tf «,!>—( Wi* wu ) 

[ p,. «m»« ijU^i wUf ^ 3 - ^ * 

Fo*. 6, p. 496. 
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Abticli 425. 

— V® ^ * • •• til —{ff6Ul^) 

[ d r V ] 

jWf ^jdu ^yt 1WJ5 ^ i 

[ fSifT imi*o Lttfpt dO^ ] “ 

Bahrr*ul»Bayeky VoL 8, jp. 627 ; Faiawa-uKaei Khan^ Vol. 4, p. 443. 

Article 426, 

y lir*^ AjF^. j^i J >^ — ( i^r 1 10 ^ ) 

ji f«>j^ jLo y j t^yi (y^ tfix^ c4# (jsu<^ 

^U»uJby — wjl y^ y e^t i^iy H/ ^ vlr*^ e;^ 

^ . }c.^l» IjUyt 

Badd-ul-Muhtdry Vol. 5, pp. 493, 494. 

Article 427. 

til ... ^ ...j^i ... (*4^1 J^ v3^ ... t^^y — ( »«rv ) 

j *^ 4 ^ y A«-i» ^itV wjft {:jF} 

wUi’ gjf^ is^ ] — e)V^ ;t‘^^ w>t y^ Ji 

[ |«f»v dm^ ijUyt 

_ Mi AJiiij ^ILo , . . ti^ j . . . »y> ^ yi-® e^*!; . • • ^ 

[ n*A yiT 

Fatawa-uKazi Khatty Vol. 4, p, 437 ; Badd-uUMuhtdry Vol, 6,p. 348. 

Abticli 428. 

isy*^ ] — ^ yy ^ ^ vJW — ( i®r A ) 

[ I zsbJu0 giu <>JL^ .... tMjt^ tjuyt 

— w)H ^ ijh^ {jhF ^yyt y if^ 3 

[ I «|C ZamA^ i^Uyi JSf ^U <xL^ 

ijy^ y fl>— y v** .. j ... J^ y^— y ^ 

[ Af A ^^Jtf wur t>ji^ ytyi/»Ajt 3 — 

Hamaniy p. 469 ; Fatawa-i-Alamgirif Vol, 7, p. 104 ; Bahrr^ul-Bayek^ 
VoL 8,p. 528. 
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Abtiolk 480. 

j U.i, y ly *liW — ( 1^* *^1- ) 

[ *.* t r^ >J^ ] — *4^ i It i 

Xtctdd*ut“i£uh>tST f Volt jp. &0d. 

Abticui 433. 

uiy* ••• *•> fjf * .. — ( I*rr ) 

... J ** ••• uit^j Ji^ 31 ••• 

... ^ ... ... t.*i4 J -.» 

[ vi*r v*^ '^‘’ *'^*^3 CV 

JEkidd^uUMuhtdr^ VoL 2, p. 742, 



BOOK V. 


j xyf <n^I:;5CH 

-a^SAjfjjSUsJlj 

CHAPTER 1. 

J,v(l 

SECTION I. 
j 4^1 

Articlb 435. 

^lijf }^ ] — {} y ^ j ... ) 

[ jrf iMSUc i^l v^Uf «xlak — r»r 

— d6i ] — {^Jl ct 

[ rr * Aaxiua iyi «>i^ 

Kanz-ud-Dakaiq, p. 3<'>2 ; Fatawa*i-Alamgir%y Vol. 5, pp» 228, 230 ; 
Badd^ul-’Muhtdr, Vol, 4, p, 559. 

Article 436. 

] — liXlJt ^ ^yJ| y w^iyt,y lym^ iaJ|^- ^ ijlo ) 

wUr o**^^ A— ^ .iJG ^ 

[ rrA 

DurruUMukhidrt Vol, 3, p. 102; Falawa>i-Alamgiri^ Vd, 6, p. 228, 

Abticle 437. 

y^Jf ] — .£tUf AiJ jul — ( fcrv ) 

[rn 
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[ f X^jJi i^Ui) 

Bahrr»uUBayeJc^VoL 7, jj. 311; Kanz-ud-Dakaiq, p. Z03 Fatawa-u 
Alarngiri^ VoL 5, p. 230. 

Article 438, 

aI^ yti-JIt 8;* ] — it'Wl ... iH^t — ( jeCA »6'-« ) 

^ r#A» P-— *Ju9 A^Jt 4i^U^ 

J 

[ A Asl^ au^if »>1^ 

Kurat-uUAyoon, Vol. 2, pp, 307, 308. 


Article 439, 

^ ^ a 3 U^ JIa. j ] — ( jj^U ) 

(Jk^ J vSXjjlgjJl A^i^ i^J ^ ot^ lt!t J aJ ^ ^yo 

Amiu> ,^ur ^;G' (>1^ j _ g>«,Uj| kjj^Alb JkJ J &^| ^ i-yJl 

[ rrA Ji^t ^Lxf ^*IA txl^ 


^J^^Ui _ p r ^ A4 a4I^ a^I ^\SS ^>clA *>1^ ] ‘ALl 

[ r/q A^Jl ^UT g,|^ 


Jawahtf-uNayaray Vol, 2, p, 14; 
Fatawa^i-Kazi-Khan^ Vol, 4, p. 279. 


Fatawa-Alarngiriy Vol, 5, p. 228 ; 


SECTION 11. 

loj 4^ U^ (^l*)t ^J-ai)l 

«• 

Article 440. 

**tJ| ] _ I^u J Uii ^UJI J _ ( ^^. J^U) ) 

[ rr, ana« axjJ) ^^^^S ,jr^^ tUj*'^ — (ri 

Jjl ... IUh *.-^1 A»i *j UuM y iJ) ^_ftj JliU 

3 ““ ** .S'^l l3*4 ii^ i>ju Aj l.AjJgo ^jAj3 

i»(J( fcjUf yi.*li aIa j.jU» — fff, asA. a^J) ^\j a1» 

[ rr^ **i-* 

JTooi^ i*- Patawa-i-Alamgiri, FoJ. 6, p. 229; Kurat-ul~ 

Agoon, Vol. 2, p. 323, ^ r > 
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Article 441. 

Ufti 3>aN Jf i — ( I*PI ) 

[ ^ §mi^ ix^\ wU^ ,^lS ^ 

iS3^ ] — JW U ^ i uc j <^ • • • J 

[ r r <1 Emi^ 4i^) wil^ 

^aJljl ] — U«>ju j cM (^1 ^ 

^ l> «l ^ 

— jjmjjl c;^ ..• ‘■T^^ 

[ rrr - rr* 

Jawahtr-i-Nayera^ VoL 2, j?. 8; Fatawa-t-Alamgiri, VoL 5, jjp. 229, 
230, 232 ; Hidaya, VoL 3, j). 269 ; Fatawa^i^Kazi Khav, VoL 4, |). 282. 

Article 442. 


vSlU? lWI lif c)* ii^Ualf ^( ^ — ( |Cj*r ) 

13/ U/ ^JLUf j jLfliijl ^Lo AiU4 jf aLffi ^ AiilA JUa}/ w^/yi 

^U jUi( ^/ ^ j ^1 ^ 

^ ^ ••» cr^ ’T^J (3^ 

^li’ *>i»« ^ ifb <-a 4> lil U^ 3^- iufi 

[ rrr - rr/ _ rr • Ami-® e^i wU^ 

liiuj ^ ajI^ U^Ao ^«ai oiUj» J J Ujti A4XMi y ^ 

AJ i*-| wA/^J ^1 (J^l ^1.^1 ... J ... ^ .•. kJ>j*^ 

^ ^5 • •• tr® J 

I>i^ ^ a Aaniu® Ajk^Jt ^\j 4>I» ;^ AJ| ] — aJ^® 

[ rrt Ami-® wiiT 

Kwrat-ul-Ayoon\ Vol, 2, jpp. 320, 325 ; Fatawft^uAlamgM, VeL Bf jfjp- 
231, 232. 

Article 443. 

4f^MAi ^U| ^|i^f ^.-a3 J ^1 ... j I— ft^ij) vD* ^ — ( l*>®r »aU ) 

— • 4^ j! 4^ ^ . . . SXje^ A^ ^|t 

^j»--®lJL ixU- ^^JU 4j^^Ui| — pi f Ami-® <3V* ] 

I rr A 4mi^ A^ yUf 

Bahrr-td-Bayekf Vol. 7, |). 312 ; Faiaioa*i-Alamgifif Vph 5, g. 22l9« 
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Abtiolk 444. 

— 4ti«» j ... ^ u u, ^»yi - yj «,i«i »-»u ) 

UjU 4:^ (*» liM3> — > ... ^ ^ 

^ ‘'I O — ••• > ■■■ ^ '^' ■■' 

v^Uf ^Ij JL ,Ui jt gy ] — Ki*- >5l J '^•>-‘1 >' J' 

[ rn . rr- M 

__ yt. ss«xb« •t’.?***^* J I!^ ‘S^j .>^ J 

y«.‘U. JL(. jffiii — at A «*i<« «*t^l fit) y*»w)l i) J 

1^ ffw* Aakft^ A^t 

JjTuTf'nt^vJ^Ayoon, 2, 335 y ^(xtdwo.^i^Aldtn^yiTi^ Vol, 5, pp» 230, 

281 ; Baddrul-Muhtdry Vol. 4, p, 565. 

Article 445. 

4i^ ^ J ^ i ) 

oy-Ji J.W Ji lil U.U J,j^\ J*i (J lil t.>A j ... liji , ^y.^\ 

] — 4jjJ y ^ U^*^! Vj *t;^^ 

fpjft *apiu> wIa^ 

^Uiit /J lil Jj*» c;-® (>—h » V/l i wi<»Jl ^ eK® c’i’^' 

1^ I . V Ami^ 4(^1 wU> ^lj ^U4 lJ| j4J| ] — jy. ^1 A*« 

Watavxi’i’Alanigiri, Vol- 5, j». 234 ; Durrul-Mukhtdr, Vol. 3, p. 107. 

Article 446. 

4)|^a. Jiji 3(1 tj — 4^ Cji**' ^ < •*'•'• ^ 

^ <«i* c^i^Jl ^\ — 4AJ ‘Sll.Jl IJ- ... lil j «4-»y.j 

^Uf 4JL>. Jo'” — I ‘V .>U jUAJI ;<X^I ] 

^ f;»|e 4mA« *.jJ( 

I>nrrul'Mvlchtdr, Vol. 3, p. 107 ; Fatatca-i-Alam-giri, Vol. 6,p. 234. 

SECTION in. 

U*.- iypi c;^ uM' 

Article 447. 

lUifJt t^... (JiAU ... JiW| — (|•l*v»»'*) 

yUE{ 3 |U J*j 3 ^ y w 3 (l Ji-X 4 |>*J (J^ 
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y ... Jii ti y* *-> o^t 1 J ■•• ^ 

... »^ y > jf ... J Ai ). i^iyt ^ t U^—W 

«| g ,i( (JitJl f ... (*^ t)^ u)»fj uif *4* AyA< JU j 

yMj .xU. ;Ui-3(| ijS ] iJljC fij i-iA y j*S > i»Jl ^yi* *^1 

v^’ i!f}’^ -— rr* - r^i ^Uf 

rn - rrA ] 

Kurat~td-Ayoot>^ Yd, 2, pp. 329, 830 ; Fatau)a~i-Alamgiri, Vol. 5, pp. 
238} 239, 

Article 448. 

^ ^ o* 5 — - ( ) 

. . . 5 ^ o* (^ 

^JjS jiJ\j aJL^ jliicJl ] — iuJt ^ ^ ju^ j 

[ f fc. • rr 9 AmiL-> Ax^i Jfj^ — f *t 

DurruUMuhhtdry Vol. 3, f. 103; Fatawa-i*Alamgiriy Vol. 5, |)p. 
239, 240. 

Article 449, 

L« ,jU)Jt «>w « WJ ^Ja^\i A^lJl Uf . ^ ^ ( fCfB^ jf^l^ ) 

— y — J^3Jt — aVj ... vV h — ^ f — ^ y 

oJ^ — I •fc A»iR^ *>lak ;UakJf ^jJ| ] — ^ ^ 

[ ff’* - m Ami«# wU^ 

« 

Durrul-Mukhtdr, Vol. 3, ®, 104; Fatawa^i^Alamgiri, VoL 5, j^. 
239} 240. 

SBOTION IV. 

*>4^' ^ 2:'y' 

Article 450. 

j&a. 5 * ^ y ... Cf ••• ^ ” ( ) 

lii^ ^ \ »fe, dMJL^ wU^ %ftJb i)Jj^ ^UdkJt ^aJ| ] — • f y^j^^ 

[ f rA - rrd Ami-* 

[ rr# AaM.^ er<^ 3 — Ami-# 

DuffuhMukhtdr, VoL 3, j?# 104; Fatawa-i^Alamgiriy Vol. 6, jRp. 
^5, 23d ; Kurat*td-Ayoonf Vol. 2, j>. 388. 



Articles 451, 452, 453, 454, 456, 456. 

... i '* li — (mi * M* * - Mf ' Ml ) 

*^Uf ^U-uJt i; — f^yi ^-Jl «s*4^ c;- S> ) 

lit ... j ••• ~ *'’’’ 

ss-K’ >i>- p,».yi ew % i«ii» « jii jil c;i j ) . . . Ji iy-^‘ ... e"j’ 

( rr« — *4^.^ .>' ••• 

... j ...u*.?*^' •••.> ■•• r^' «!>* ...j 

«,*, Ji ^,^1 o)j^i s( j j . • . e.?*^ ^ >!^’' ^ •“ ‘^' 

^ ^ t-fcaiJi ^ ... y* *1* . . . 

^>1 yj ) ijsjb ... aJ wypi c.a- i^i jV' ••• .» - t -’-^' ^ ^ 

( rre ***- ^ 

y a) ^ y 3 ) ••• .5 

^ ♦ ASLfixi .j.uf ^u. 


^J.y J li 2/5- ... C^ r^; ■■■} 

y^ ... c^-.^ > ix-li:-.-y u..iy ^ cm’j 4;*^ 

.4iiy-.ty^ ... ...J ••• ry^ ••• 

^ MJI »y 3 - ^ 

[ ri*. - rr* o***^ (k>'^ 3 “” ***** * ***** 

Sadd-nUMuhtdr, Vol. 4, y. 566 ; Fatav^afAlamff,V<d^ 

240; Bahrr.ul.Bayek, Vol. 7,y. 320; jr«ra£-«J-Ai/ooM. Toi. 2, pp. 340, 354. 


Article 458. 

*y (*> 1-* 1 ^ *:>'>—( ****' ^ 

ojiry j o' v‘ ^ uf ... (> I- 

5^ J»a-I ^1 J ... 5?y y >='^*^3' <^3 Uf — i^u 

WU e.' ^ c.' «y 

_ |.6 i*Ju> i^t'l JSi aJG .xU jlXiLjt^Jl 3 — li*t» c;*^ o' 

[ f.^. t^ji>t wlif o»-li <>2» </y4J^ ikj'" 

Durrul - Mukhtdr , Vol . 3 , p . 105 ; Fataica - i - Alamgiri , Vol . b , p . 240 . 


.|t I •«! inJU 


Article 459 , 

Jl < y ^ Vj*!' o 4 ^' '^ —( I**' **^^ ) 

p *>yi wi»f jlJij jUiijtjJi 3 — (j*-i u* w.*iyi i^* et-’i y 


Dumd ^ Mukhtdr , V ol . 3 , p . 106 . 


ii 
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Artiols 460. 

— ^ uh^ c)* 3>^ 7 5 — ( • |,>to ) 

[1*5 ,>1^ ^UakJtj^f 

DurruUMukhtdry Vol. 3, p. 105. 

Akticli! 461. 

tjv '-^3 lit u^'t <>"... > — ( I'l I »ai- ) 

[ rf>iv i»i» *»^l kjUS’ ixl» — I A '•*« 

Jawahir-uNayera^ VoL 2, p, 15 ; Fatawa-i-Alarngiri^ Vol. 5, p. 238. 

Article 462. 

eft) J ... I Jfl H J — { ) 

jJJ — 8,iU| ^ . . . bb.^ 

P . . . aJ )5*^ 4^ U-tfU ^X*c^ j 

_> i^Af 4^^1 aJ I $>\*AS i).AJ 

oJL)i. ^yxLJU ^^Jlf — AmJi^ ii^f sJ^f ;bi.J(( » J ] 

[ rrA • rrd Ami-o 

Kurat-id-Ayoony Vol. 2, p. 355 ; Fatawan-Alamgiri^ Vol. 6, pp. 
235, 238. 

Article 463. 

JpjXikiS ^|5 fil j ) 

“ Lilbi^ j {j* {jieu\sd)\ 

I4J j/j AAAfJij j 7 JL^f 

4 , 1^5 ^ y ^LJ 3 | f^yo ^vx^j ^1 j ebi (JSi^l 

- rd/ »iu> ^\j^ ^ib jy j — ^ 4^iyi g^yi 

[ ffe^i - rfc* Aibui A^t ^UT «xL^ j^^Ui — raA 

Kurat-id-Ayoon, Vol. % pp. 357, 358; Fafau^a-i-A/am^fm, Ko/. 5, |)j). 
240, 241. 

Abticlk 464. 

y > ij-'- ^ 7 ... ii^) y — ( fc^^fti 14U ) 

«bL. . f .V A»i-« wUf ^b «xb^ 

[ ffc^ SmJU) a^I wbki' u^iA 

Durnd-Mukhidr, Vol. 3, p. 107 ; Faiawa^t^Alamgin^ Vol, 5, p, 248. 
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CHAPTER IV. 

^ ^lyi cjUl 

SECTION I. 

V ^ i 4 »>V j 

Article 465. 

— ^ ••• ^ ^ iS^Uj ... — ( |eid ) 

[ fcs^ ismi^ tUpl wU^ oJl^ t>^yt ] 

Bahrf^uUBayek^ Vol. 8, p. 459. 

Article 466. 

... ... e>/ j — ( I®11 ».i^) 

...>... IftAftmj ... ....J ... 3 i 

ia^« 1^ vgi iUli ^ 

[ i^sr 

... Aii^ ^-Ot j |>H¥^ Jl >A^-o ^ 3( ^ AU!J^4) ^ y 

jikwLjt ^j"] — )>xfvv3 i£lUj ^ ... rJI w/l|;jlff otc ... ^! J 

[ PAA . fcdv a»A«« OU^t 

— *? 4*1^ J J ... ••• ••• C>^ .»• kSj^ 

[ f f ^ wUf olfc. ^U*-J| ] 

cfi ... J>^»^ ... ... ^ *3^* 

[ fCdA buy I <xU^Uan.J} j>^ ] — dLfjij ^yL ^ 

wUf gl) vjD^^bl Jf;^’ ] — lit ^ ... I 

[ j^iir A»i^ le^P*- 

Eadd^uUMuhidr^ Fo2. 5, jop. 119, 452, 457, 458 ; Fatawa^uKaxi Khan^ 
Fol. 4, p. 422. 

Article 467. 

— iEiJi 3V j4*Jl v!^* i ij* ) </«ji — ( r*iv ) 

[ i^f imiu» A4t«>A ] 

Hidayah^ Fol. 8, j). 341, 
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Abholi 468. 

_ y J -a»Ji ,)>- ... wiiU w — ( PI* ) 

1^ l(l<*pl .ylif 1 

BaJtTT-ul-Raye'e, Vol. 8, j». 459. 

Akticlr 469. 

] __ jjrfJV; fA» ... ( tr* — ( ["H ) 

[ i»ar >T^ tT*^ 

O.JJ »34.t gU-u i i «i-yi -fia* i^;l» *J j *>'- e4*TH Ji-'i'.P.» ) 

J ■!)« kA-cfi\ 1 “” 

Badd-uUMuhtdr, Vol. 5, p. 452 ; Fotawa-i-Alamyirt, Vol. 7, p. 64. 

Articlb 470. 

... *? - 4 *!;*^'*' r-^ ••• ( O'* ) i — ( ••''• ) 

J ftff «a)A« Ijtxpt wl^ S* 

Radd^ul’ Muhtdr^ VoU 5, p. 452. 

Abtcclr 471. 

Uil,) ... *>;yi i>l |l ... ^ 3 — 

g;lj 0.V i*-U iUktj.. ^tj,lk» — 7+^ 

ijUjI jut Ji lit Uit 1;^! ^tiau J' 

,t»^tpt I ... vS-.f^ J o>Jl J^i f 

aLo>. jjAj -5; 5 3^*^ y 5 C^J* c>* ••• 

[ Mittf bl-4ryi jul-» «xL^ 

Fatawa-i-Sirajiahy Vd. 4, p. 433 ; Fatawa-uAlumyiriy VuL 7, jp. 64. 

Abticle 472. 

^ ^ tU* r’^ ( |*vr iV- ) 

i) ^1* 2^^*^ eV d^ «/’ 5 ) 

LLtfpt jjfW 

i^uyi wA> i)A*. jVUJb^ ] — JU. j^ 1 9 — ( 1r* 

[ ,6er 4»d-a 

Faiawa^^-Alarngirif VoL 7, p. 61; RaAS^id^M^^^^t l^oli 6>p* 453* 
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ABTrcLBg 473, 474. 

— IU»U j) \^U ) dijis j ijyji Jf > — ( - »»vr ) 

( t||ft <)Jl^ 

,,, UiJ J ( ^ jt — ) ... ^Uo 

^ 5^ ... ^>^ 5I y ...dw^ *3^^ 13 

d44 1 ^ J ^ 9 ^ *l»yyi J cCty I d) 

[ r»A - ri V difcft^ tuyi ,>X^ ^^Ikmk ] — i^j)i ^ yLf 

Fatauta^uAlamgin, Vol. 7, jp. 64; Tahiavi^ VoL 4, jDp. 317,318. 

Article 475. 

— c/® J#»Jt Jj ... cuautf j — ( |cv5 ) 

j ( 0^1 0:5^} ) — uu^y ^ tUuJi y 

y c/* •.. ( c 5 iu*^t y 0J5 
[ ffida dsaA-® buy I 

jAJt J (^4fc. vi)^ J> .«. ^ ,,, ... lit^ 

l^y ily^y t c»t«a ^ c^^.5 ^^aJJ c>ii|4> 

^\j^ ^u 4)i^ ^f^yy ] — diJy t*}/^ uy-o va»u ^jji ^ 

[ ^;mJU> l|Uyt 

Sadd'^uUMuhtdr^ Voh 5, p. 455 ; Fatawa^i^Alamgirif VoL 7, p» 65. 

Article 476. 

ljU« ^}k'^ ^ (£J — Ji 3U ayi oaJ ... — f i«vi HdU ) 

~ d — ^ Oj^ di»i ^^yj > ...^ ... j d^i^'o y j — &jt Ki^j 

[ buy I v-U' ^Uayt^^ ] 

i— 1^ Aif I41 ^1 j-iyj j 

[ dacRa igUyi wUU ^.U vi^ 

yJjjUAf dy u cK y ...yi^f ju*3j ... d^>»y 3 

ijr^i <y ... di^jty j ... j yi 

^byi v^ e^ di^ _ ^1 iAb ^1 yi 

[ daA# 

£ai&{«tiZ*JkffiJU4ri Fo2« Sy,j». 463 ; J^atoigaW*A2am^ini Fal* 7, jx 68. 
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Abtioli 477. 

,,,f ... f»LJl t;* ... <umfS f — (,evv mU ) 

[(•IV Jtmi.* wUS" ^fj 

ff!) *<'*• ] — ••• (*^ ( ••. )*^ 

[ <|V|« MtA« IjL^pt 

kj,llf gifj oJ^ ^ ^*>1 y fit ... ^ 

[(•IV icmA* (jU^I 

ujlif umoU. liJ^ jUwJbj ] — aU« jjfJ ... ,^■^1 

[|*A* 

,^ty J ... c)i^ ... 4#* ... ** Ajtj 31 ... itf^y ... 

I.Ia^I jUask^ib^ J •— 

— f^U^t ^yfu J AW^ U^ J* y i 

[ A»i.« LU^I wUr «>J^Ai)AA] 

t!) 3 — ^>t¥4 >♦ - *^>y 3>?^ I j 

[1f*f 

Tahtari, Fo2« 4, J7« 317 ; Hidayah^ VoL 4, j^p. 641| 674 ; llaid~uhMuhiir^ 
Vol 5,p.485. 

Ahticlb 478. 

vfiiJi J ijjfj |l Imj^ iy Jbj—S^ y — ( fftVA IaU ) 

[ «||6 A*ji^ bt^f wbT jjU ixIa. cM ^ 

vS^ii iiLn^ Jbfc ^ o^t 

[ «|^ ^Jmi^ l^U^t ] — , o>iJt ^ j tilb 

[f-| A Amiutf bttfpl 

vaii« ^ ^ ly ^y® o>4Jf imj (JaL ^ 

[ |eaA Aa^fl-o bbA^I ^^li> ] — ^j^jf cLoj a) 

lb AAi^ Ai jUt A; % ^ lb ^ ^ C8ib* lif 

UbA^t wbf ] — iJjA Ai^^ iij lb A^ ••• 

[ .|^r Am^ bU^I aV — |®dA Ami# 

Fatatea-i-Al^myifi, Vol. 7, p. 64 ; Tahtavif Vol, 4, p, 318 ; Radiruh 
Muhtdr, Vol. 5, p. 458 ; Hidayaht Vol, 4, p. 642. 
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Artiolb 479. 

... »*-f ... >» ^ ...» — ( I*V1 *.>1^ ) 

... s ... *! 2 > **tLJ *< ... 5 * ... *• j*H is^t 

J i ... ty^«i } -t.* * .* *;4*. iAli. lit j ... tii* JjJ.j 

^ |ctf • |CAA ‘r^’ cy.* ^ ' * ‘•^ jUaiJl J ^ jmn. 

Badd-td-Muhtdr, Vol. 5, pp. 458, 459. 

Abticlb 480. 

W) jl-iJt ji »l»J‘<’.,. J»i» ... It*® g;«y* j — ( l*A. *jl« ) 

t^3^] K ••O ••• 

[ r M • r I A U*^! wUr gif^ 

Tahiavit VoL 4, fj?. 318, 319. 

SECTION II. 

I M •* 

Article 482. 

— 3( ... .iXli ^ — ( t®Af ) 

^ *)V)» ] 

Jf c’t 5 ^ jy^9 

J LU^f ^U> ()JL^ jUmJi 

( ijJj;,3| ^yllkj Uit j ) C* t 4i^ 

[ fc«IA Imjl ] — .^JJb ,,, 

Etdayahf VoL 4, p. 674 ; Badd-ul*Muhtdry VoL 5, pp, 453, 465. 

Arhclb 483. 

^ s 3 > — ( pAr ) 

431 ^»a-» 3 (( ^ b>t -5 ••• ^1 • Ut 4 » 

I* ^|C*) bti0^t wUf ^}\j j 

... jLy y ^U .*JL ^i^I ^ 

M. ^ J J^%3 UR^Xai^Jf j — Ui&ft* J|l* JtJiJt 
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j iUUn^t , . , J|l , , , ai *iUi 

i>JL^ ^§U>mJbi J —— ci ^ ^\ h&Jaj Jj^ 

[rrr-rrr yUf 

Hidayah^ VoL 4, jp. 646 ; Tahtati^ YoU 4, /p. 322, 323. 

Article 484. 

aJU •.. *^ ) - /M-* jt v*?y ... tk-o’ 

• J cl:^^ J3^^ 

vAaJi iXi a) *iy aJ u ^-o y . . . 3 . . . 1*^ ^ 

bl.1^1 wbT J . ^;|{b( jJ jbA» c-^ 

[ - r«nd amA# 

Radd-uUMuhtdr, VoL 6, p|). 465, 467. 

Article 435. 

.sJjJt cX ^ 5 *•• * — ( ^®Aa ) 

•*. (^[}i ^ J cb^Jff J 

|j4y t®! . tJ'A L»A(Xa.t > ... ai*A3^' ^jsiu ^mK,<e 

J iyi *xay ^jL ^ ... aJLdI j ... 

-you cUJf ji 43^ y JAi).; ^ j yYi (>»► y 

[ I® 11 • i®ia a*»A^ wb^ ] 

c)^ -I j^ y^ y vs/^ ch j 

(,{1^) ^Ur 4jiA. ^U»J| j _ tiOjJ} uAau ^ atll 4Xfj ^ 

[ pil W-a 

^^<Ul ^Uat«Jt i 3 ^ ] — aR#A/ 4>^y c.a« ^ ^ y y^ y ‘^3 ^ y 

[ ^^Ju, bU^i 

MaddruUMuhtdr^ VoL 5. pp, 465, 469. 

Article 436. 

gtXaJi^jJJ SJylilo - a.U> jl aJi j til — ( j^ai libo ) 

e>c' |*vA)| , ... ^ ^1 U *1. »Ulj jyl gAi^jl . ^tljliJm 

... tf>^ J ... iJL. vil>-^l 

J> yiU)'^ j 1^ ^-a. U .hiU j .M.i« Jlf Jjyl^ j jUl Jf AJi 

jlAm*l( j»j ] __ 1^^ f^^^ J U iiul« J kjlt<». 

I l“IA - (•1# 

Badd-itl-lluhtdf, Vol. 5, pp. 4G5| 468. 
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Abticm 487. 

w- V ^ ‘^' ■•• *' ’ 

bUJi wlte' ^li. *!«. »;]—<&*• (/>-i 

[ 1*11 - MA - l* 1 « 

Badd-uUMuMdr, Vol. 5, pp. 465, 468, 469. 

SECTION III. 

jjUjb ^ <^1 uM' 

Article 488. 

.yJl ... £1A i-yi jf ... *yd ... — ( I*aA ) 

jtWi’lj ] -iJbV« crti- df-y c'j <^3«' c;'>- '■»^' J 8*^ 

• [ |CAr . ^A( 

— ^.^1 iij,^i ... ••• - e,y*JSo^ 

[ <^.,A A**^ l^Uyt wtJf RjAU. ^ *ilA* ] 

Badd^ml-MuMdr, Frf. 6, jy. 481, 482 ; HidayaK, Vol 4, p. 668. 
Article 489. 

... iWi, ^-JO ... ii-pi jl-^t ... ... J* — {i»at ) 

^_f\ CHjI yJl A^iJl ly- V) ^ J' ... '®'^’ tt»^ 

. (jjt ... iliJi Ul l«-jo jtJ: (*-aj3l» aIaJ^ 

.rJj jjA jlJl i#-ai J'_> j'a)| ...^i* JU il (J lit . tjHil ... *•-» 

J ^Af ***.« ljU»yi wli> J — jUt fjt*^ 

,^lXf jit, Ji^ iiliA ] — c^* I* O* J 

Sadd-ul^Muhtdr, Vd. 5, p. 482 ; Biiayah, 7ol. 4, p. 668. 

Article 490. 

*i ATi’j ■“(••'* 

[ i^Ar *»*•* aU ij ] —. ... 

Madi^ul^Muhtdr^ Vol* hf f* 482« 
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Abticlis 491, 492. 

*^ ... 3 *a»U» ijJj 3 ^ 1*^ P . I I^U ) 

U j i^»} ^\i . *;U-j iUj KJ Ji^ t) M a»j 3 

^ ... iS9*i\ ... 5r^ ... sf* - *i* cA j - 2»* f-W* (*^ 

Ijt^l wlff ,j>M(U. ij ] — ijJJl IJjIm ^i £U)li 

[ (•aj® • i^Ar ***^ 

Badd’uhMuhtdry Toh 5, pp» 483, 484, 

Article 493. 

1 ^ j 3 ^ j cUy ... alAi ^J^y y — ( 

j • ^ ^ 3 > ... A&RjJli J^au 

o)l^l ^ UU cu — Uok ... ti^ ... 

AAfiJJli IU 4 Ji — »{ 1 J ^ 
[ rrd - rri* 

Tahlavi, VoL 4, jjp. 334, 335. 

SECTION IV. 

cL>u^ ^.yi 

Articlrs 494, 495. 

J£ J* . ..J^* <-ij^ y* *^.^1 Jl*- — ( <®1 » • t® 1 l® »A^* ) 
j ... Ai* .i)3^ 3 ^ ... aJI* Os 

LL^f ._Uf glj oJ» ] — A»-J| ^ e,!^ o» J t;^ ... aJ^ ^ 

[ rfA *»■<• 

Tahiavi, Vol. 4, |>. 328. 

Abticlb 496. 

jMUf f^m.< tjia. tflUi Js tiU^ f tiij 3 AAbiau. — ( (*< , |aU ) 

'/i '*...» tsi ^' 3 3j*Jl jjl^fcli- 3 (|j jjUjII ^»UUJ( ...^...•sJ^f 

[ f*r A A*i*» LU^t ._lif gi<j ^jUaa^V] — .ISut j* 3 

[ (• t A A«A.« liL.*P> wlif 5 <lj <»JL<k ] — ijm.-Ai\i AM ^ U? 7 * J 

Tahtavi, Vol. 4, p. 328. 

Abticli 497. 

J|yUiiA)| ) «sUi J,IU Ijt 3 - f3 — tiJf j At&J\ j — ( l*i V *aU ) 

( f-vr *»*-• K^ji\ *V 3^*mJl 3 } — £u» 
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U jy Uf ^ jUl ... aU iJUj J Jlmi jU; 

(if ,,, ^ ^ ... L*> 

( idV UU^f wUf gif^ *>i;^ Ajft>A — ]flmJ jl^ *>^4;^ 

VV Ijt^t \!s 9^* 1 — C^ 

Badd-uUMuhtdr, VoL 6, p^ 373; Hidayah^ Vol 4, p* 657 ; Fataivd<-i^ 
Alamyi'iif YoL 7, jp. 77. 

AariCLE 498. 

o* j ... sJ^ Jf cJi^ ... i:*J^ ) 

jUaL» M *5^ J — Ij I 5||l iiHtV ^ j> • . . *.-^3 

[ 6*V ^fj5Vl w 1 a> 

Badd^uUMuhtdr, Vol, 4^ jj. 507. 

Article 499. 

o’ >1 ••• cirii" ... ^;!p y ^ ^ ) 

C/® ... I ... u«*^ >^ ) — y^ y ... ^ 

j$\ ^I , , « ^ ... ... ... ... ciair 

^Lf, e/® ^ 

[ d ( • - d M tb 

Badd’uUMuhtdr, Vol, 4, jpjj. 609, 610, 

Article 600. 

tit lit - ^ ^ a^AJI^I yi — ( ••• ) 

A— xai.J ^ ^ ^^t^i ... O^Jl by^ 

A)jt 03^ y A-«ll^b A>!p.^ Jtj tj t ^1 ji(j ^^^txiJt 

[ A I . A*Li^ ;!3^1 II v^ ff !; ^Ij^tJt ) 

. 1 ) 1 3 jS^ •i»;’33it^3*l y v!r^ 3 -^ 3 I ^^ 3^5 

^ jJ l^> ^Jl » iy*■^— ^ A>^t ^1 Jr^Aj ^..Al^ Ouu 

,.^yWt d,uy yty Jf^ ^ jiU J.XO ^Xl UHi w*v-Jt c)^ til U olUu 

AmAtf ^l-^yt wU> ^UaOb^ ] — Aib ^JLf ^ 

Badd-ul-Muhtdr, Vol, 4, p. 510 ; Vol 5. p. 454. 

Article 501. 

(^vf l^U) 



457 


... ^ )j ... ur* W*»Ay* (j^ ... ... u>*^ 

tit tj>* J ... ) «Vf jUm*)b^ 4y>l y *1 

• — UJb JIj ifftti? ^1 p I j>*^t 

[ »tl .j^Uf ^Jt; oI^jUsM^bj ] 

Madd-ul-Muhtdr,' Vol. 4, pp, 511, 571. 

Ahticle 502. 

»t»t j cjt ....>5la. ^ J>^ i »V-^’ » —(»••’ *'5^'* ) 

uii u* sj£ »t>- ... j ... > .»' ,J^ '!>■" jJ^‘- ^ 

(,.U( 4>JL^ j — iDl^ jt i3 

Budd*ul-Muhtdt\ VoL 4, p. 508. 

Article 604. 

*•• (^ ••• ^*^53 a.^ ) ^ ^ 

£ rii - riA • riv Sih ] — m5jj ^ 

fj)j d^lA ^ ^ 

' ( ri^ 

3 a3^ ^ Ajyli U ... j 

J j> ..^ .*• **’ .1 ..» ^i^si 

r [ d*v Aani^yyjfl ^Ui 4 X^ 5 . yiaxjrj;; ] — ^it[£,jo ... ijH 3 ) 

^ Tahtdvi, Vol, 4, pp, 367, 368, 369 ; Radd ul^Mnhtdr^ Vol, 4, p. 507. 

Article 505. 

u^, c>5^ t^j — ^ u^-- ^ j — - ( d* d ) 

— i, A «y>A)t Jl> ... J j^ ^ 

... ^4^1 ... v!£7^’ U ^ Jr" ... 

Ir^ C‘Ml cM til U .. tjHiw ... vi.w ... 

j i., 4^ 4^J| l^:! ... 

Sadd^l-MdUtdr, Vol. 4, pp. 507, 508. 
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CHAPTEE I. 

J VAJU)I 

^ 4* 4* 

8 XCTI 0 N I. 

^j}] i^Ul^ Jjfl J^l 

AltTIOI.E 500. 

g y vM* *yi (!r*y is' j — ( *• i ) 

j^i j>iU\jii j * — *i« y u 

] — »jUi.( ^^tyk j 4.^ Jkij J| ta«>Jl <>^ 

f 4r I toAie LU^I 4i^ 

(jjl 1*44*1 <4* j .,, <k*j juAi 

(iuyt y*/«u. 4^^ 4; ] — »i« ^l^ 4-ij ^j»i (j,t y* u<4^ *1*^4 

[ |6aa iwA* 

Bahtr-vl-Bayek, Vol. 8, p. 521 ; Badd~ul-MtthtSr, Vol. 6, p. 488. 
Abticlx 507. 

4; lyU ^ »'4i* Jwj 4 j 3 _ ( 4.V liU ) 

IdUyt 4j.-eU. 4i^ jUmJI 4^ ] — »ix^_ iji\ ^ 7 Jl ^ 4^ *J« (Jl 

[ I^AV Ami* 

Badd-id-MtAidr, Vol. 5, p. 487. 

Article 508. 

^ J( OM ••• 4jy «*Uj ... y ... AJJ Jflt — (A'ASaI*) 

c rrv *»i* e'j lyi'***^ ] — V* ••• 

Tahiaoi, Vol. 4,p.337. 

Article 500. 

— j «*U* 4iJ» *a<^ u,l» — { a«i IwI* ) 

[ I^AV ami* IjU^f ^tSf ,^y,^ oljf. ^U«<Jl4) ] 

B9di^-MuhUr, FoL 5, p. 487, 
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cJUiib J[^U ijO j JjWU jjU J>»yi ^ — (#< . i^U ) 

imk* — cH* {/• >1 tf j r^ ^ 

[ drr • •rt 

Bahtr^id-Bayek, Fol 8, pp. 521, 622. 

ABTIOtE 511. 

-- fbiVI <4^ >'*• g> V* — ( « M ) 

[ (VAv jtmJlju ] 

Badd^-Muhtdr, Vol. 5, p. 487. 

Abtiolb 513. 

AfJ'* *4f| t/i (*J 0 > J »«>♦ !>*■< </* ( • ir ) 

»J5*W bu^l J i:^«>J| #Ub} J jlttJl giJ ... 

[ |Cf y tmi^ ^b»pt wt*f ] — iSi)^ 

Badd-ul'Muhtdr, Vol. 5, j>. 497. 

Abticlb 514. 

f^Ufl j JjJlU Lyjii OUJl jUt — ( * ))• idU ) 

lib^l f ^ ti-JUl) ^ 

Itrrtmko 

Bahrrttl-Bayek, Vol. 8, p, 523. 

Abtiolb 515. 

y»4A. ] — *1*4* M* ^ — ( •!• ) 

[ IAav *»»• bbjiA V® 

***« «>' J J>*i **' 

[ i^h'* Wijj] — 

JZudifirf-jrttUilr, Fol. 5, f. 487. 

ARnOLB 518. 

«J^ *4»lu«t Ijali i — ( * I «i Idt* ) 

yW g»i) a4. b^a* — !».. BmA* i^ii^i ,^ur bV ^3 

[ iv» B»M 
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... Vi* 

[ «»iu liU^t o--’^ .)‘^'^j] — »> 

^ lyii ^uJi v^ ij^« J>3fl Ji^ r" ?;*' 

[,*4 A ljt*jJ) wUf *>^ jUmJlj^ ] — 

*u di*^ *!>i cj' (/^ 3f «/‘^' V^' r*^y ";j^' 4 /*^' 

[ ^AA *»^ l.Wt cr*^ jUaJliy ] — C'i*- 

• Eidaya, Vol. 4, j). 677 ; Fath-ul-Kadir, Vol. 4, j). 300 ; Badd-ul-MuUdr, 
Vol. 6, j). 486. 

Akticlb 517. 

^“3 *4-J f^' J*" - ( *»v ) 

^lalli ^;Ci (*) *i-!J */0 vJ<» » u«»i r*^ J wy 

‘ V 4xl(U> UU^I wlK ^UmJljj] — Ajj-aU J 

|Aj y/> JU f>ii V-**^ 

[ p.| V totiu. Luyi wUJ a 1» ijAx'aJi jfjUidi 3 

i^c J U- J ^Vi e)' jV *— s?*"-* '^' 

^r , A *»*- 'ii-jJi *!«^“ 1 “ 

' Hadd-uJ Mnhtir. Vol. 5', j». 497 ; Eamtdiah, Vol. 2,p. 317 ; Paiaiia-t- 
iTkiairiuhf Vol. 2, p. 218. 

Article 518. 

.....It A,* t,4) uir lit ... urti-.-Ji i>* tW" — ( « I * ) 

[ I^A^ Ami-r LUpi «U> 3 — ‘^•j J* 

*^U jjUl lit Jt tU* lWu 

£ |.A^ A*A.. ljl.i»ji| 

^]J^ ) tSj^ yi 3 3 *'j^- 

♦y* iSj^ 3 'r> 3'^*^^''‘) 3 ■" t«*'<** ^^3 ^^3 ^j 3 ^ t3^*J 

U ^ j !&*■ Uii y «yi* V^** J 5* ■* 

Aa^ ^•'■■•^ 1 4 -»^ • A/-?^ C*» .> - *^ 

»iU^| ] — , UliSt CVl J»- *!;(*>>' 

* ^ ‘ . Badd-td-Mukidrt Vd. 5 , pp. 489 , 480 , 491 . 
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ABTictt 519* 

f cWU — ( Bf 1 ) 

^ '^!> <-^ 9 (•t^ c4^i 4a»l^ lir^ 

[ f*A^ aauu# LUyi wUr ,ji*«U. 4>ls^ ^U m ^f j — ci^^t aJ Ix^ 

XfiH S A^y'yl j U«o, vi^ — ^ ^^Ul v2J^^ 

[ |«^ j l^Uy t wii^ ^limJl j>; ] — A*1*J Jl 

Badd^uUMuhtdr^ VoL 5, pp. 487, 491, 

Article 520. 

— (> X u — </ i/^y» — ( dr • «dU ) 

^(jX oiab ^Uab.4J( 

[ A*r l^^yt 

' Badd-tiUMuhidTf VoL 5, jp|). 491, 492 ; Durrul-Mukhtdr^ VoL 5, p, 503. 

SECTION ir. 

^ J'Ull JjJI 

•T ^ .r •• 

, Article 521,, 

♦5|K^4.^1 S ^ -4 ( dr f. JJCto ) 

^ danJUtf <^U» j > * <y i ] —— 1^1 

[ r daU^ w*Af ^ylJ «iJk 

^jmoIA oia^ jliawjl d) — ^ ;‘^ i:*id jl 

J a1-^ Smi*^ 

Ut^t w^ ^UaLjl j — t>o dutaA j\ 4 jJj^ ^Jj^ jf 

[ r®1d • Mf® 

j^UiJl ] Jll i^ jt»Jl^ JiAd? o* 5Jb||jU^Ui>l ^ 

[ riv tt^yt v^ </^ 



m 


Ufte,. 

4y^t J*,U4^I 1 — C/* J«*^l> *1^1 t:;- tJ,* tUwl j 

( f I A - r IV 


Bahrrtil-Bayele, Vdl. 8, p. 533; ™^17 ^8^^' 

Uuhtdr, Vol. 5,pp. 494, 495; Fatauia-uKhmnah, Vol. 2, jpp. 2i7, ^ie. 


Abtiole 522. 

ljUf 15;^! Ji I— wii *^1 1^ 'i' — ( ) 

..^uJi ^1 ju ^ji\ — ... ^ u^' e« ** J e|« > 

f ,6„6 A«<u> IjU^Jl ->V v» 

Badd-uUMuhtdr, Vol. 5, j>. 494. 


Article 523. 

tjlA<* ... jy^ 3^ erJ'» 1*^ (4rr*i'^) 

\^ lit 31 5 ^ "• ^ 

[ AmL« IjUpi wlif ,_,-«li. aV jU»Jt ] — cr^' L«W^* 

Badd-ul-Muhtdr, Vol. 6, p. 494. 


Article 524. 

ij^pi uiiJ ^ '^' — ^ 

JK u,i e*< * *» r*-> 

—^1 ••• 

^ |C^|C 

JBodd-ttl-KuW^f, FoL 5, p. 494. 

Article 525. 

j y A. ^..^, 1| «U5) Sr^l jij *Sll*i *s.^t a>' ■**• ( *^* 

^ «aiA« IjU^! wliJ ^ ij ] — 

ju ^ 3 J* 3 «»’ (*" 

£*.. i.i-liUyiv'if C.^1 

— ihJ 1^ J 1—^* f»» t- *»i> J' 1*^^ »< 

[ 1 *^ V emA. W'V* v'^ ^dmJy *; ] 

Saii^Mtt^dr, Vol. 6, pp. 497, 604^ 606. 
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Anriou 526. 

f j I&Um ^ tWl ^ 2 Ufili _ ( «ri uh ) 

[ tai.# yUf 4) ] 

*i<*J 0^1 i(jt ^ ^ ,., (•^;)|) uti yi— j ^ j J.JI f U| f 

> j jUl Jl (jrti il ^ f) Ji ^1 

,.. ^ er^ W ii;-aO| > ^ IjifJW aiyLlI 

^U*Jb; ] -— %> i i i)^| U 

1^ V 4anA«# UU^I wU^ U^M^Uik 

BiaM'‘uhMuhidrf Vol, 5, j>p, 495| 497. 

Article 527. 

uy ® jW 3 ••• .*. j^i J> — ( Afv ) 

[ pld a*A^ *>^ ^UafcJj ] — ^ j^i ) (*^1 

^j^Uiil a — UU. ^ ^ U iSUi 

[ f > jr ^ tft^l w^ iUa 

Vatawa4-Khaifia\ Vol, 2, p, 337. 

Article 528. 

S j £^U ^ ^ fcXUi ^yi — ( i^U ) 

[ ff |6 ^iU^j oXj. i^imil ^^3 j — il^bJ >| jjUU 

^^Uiit j ^ J j j — ^1 ^ ^ 3^ 

[ t^uy ) txl^ 

^UmJt I cV» 6^^ > ^ ( 

[ I* * mi ^ i^uy f yliT 

a) iJA^ J — ^ I >> 

[ ^ .f Ami^ bU^I j^lmJl A,j ] 

Wafmm^i^Kkakioh^ Vol, 2, fp. 328, 324; EaM^hUuhtdf^ V6l,i^tJk 
493, 502. 

Article 529. 

\^ itiii ^ e»** *>^‘{ •H(Ji *0* uj* ^ ^1 (‘f »j» — ( .n ttoU ) 

te>^ e»' j j|W 8 Ai.gj| , «,U ^£*,2 «;<< tn^ 
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^ ly^’ ^ r^' 

J" f .j<i tajua V*^ gf'* yi^sWl* 

Fatatoa-i-Alamgiri, FoL 7 , j>. 103 . 


Abtiplb 630. 

tlVt wUf aU jMAJt Ji] —J^ J/lJi 'h v«» 

y ^ </y~i I- gw u>l i^'^» i*^f^ ' 

Jwt *^i ui J ^ Jl- ^ 

*4 jlimji i, ] — c4-*^i wii^i t\j-!A\ ,*.>1 ^1 »Sli 

[ t'lr '<'^1 

. Durrul-MuIcMdr, Fol. 5, p. 493 ; Badd-ul iluhtdr, Vol. 5, yp. 493. 

Article 531. 

yy til ,/*yi ... 3^^ i' (*^' ^AS ji — dri ».'l- ) 

jU a 4 »> e;- 

^ I .jc LL^pl 


V J *-«i u;- 31 (*—4^1 siT-^l Lfh—^- >.» 

^ ^1* ^ UU>yr w'i^ 

^CJU 4jUi ] — (yl--*l-*3l' i>¥4 ... (*4^' ... </V' 

1^ I • ^ tmJL^ ^U*} ObL^ 


••. aJU 4^ 

Jjl ^ .,. auJb ^ Alii; S^l» ^ ... 

[ f*|0^ AanjUtf 

i^l#^| 4^Uf *>l;x ] — vs^l i/^ »a>* 

[ trt^ Awi-o 

F(Uaufa-% Alamgtri, Vol. 7 . p. 104 ; Tavhihul EamxdiaK Vol 2 , 
p. 329 ; Madd-ul-MtMdr^ VoL 5 , p. 348 ; Bafcrr-ui-BayeAr, FoL 8 , p. 534 . 

Article 532 . 

U ( ^^Ji\ ‘3!^ (/ ) 

[ r f 1 w 11 » 

^ Futawa^uKhairidh^ Vol 2 , p; 219 . 
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Articli 533. 

^ ^ e;* ^ *}j^^ J ) 

.•• ^ J— ^liJr J JaaJi ^ Wlj WU cA 

[ 1*^ imi^ ^^pt v’^ C?^"* ^ ] ~ ciPii 

Faiawa^i-Alamgiti^ Vol, 7, jp. 105. 

Article 534. 

^ Ji ^1 camJi ^^Ji\ ^U y 3 _ ( ert® ) 

3jfH H (J^f (^ jt il0i 

^ ^La)| J( y <^pt f,^ 3^ vP* U»^ p i 

^ jU aami $) ,1,^ ^^CiUU ^ — ^1 

[ I . d Awi-« w'i< j^U ixU. ^^UU * 

Fatawa^i-Alamgirit Vol, 7, p. 105. 

Article 535. 

aX^ ^ I , cuiJf e^«x> i^t^l 3^— fu J| j _ (era »aU ) 

[ «y Amfi^ Uif^\ wO^ c/*<^ ] ^;lUi 

Badd^uUMuhtdr^ Vol, 5, p, 496. 

Article 536. 

^ £ij^\ <>a.f ... AUa. A/^ ^1 £;pt *>^1 — ( d»^1 %A^ ) 

[ e» f A»i-e^t^5JI| wU<' gi!^ jXik ^UauJt J^t 

Radd-ul^Muhtdr^ Vol, 4, p. 501. 

Article 537. 

Aptf C — ci^ iiiUi ^ gj — > c>t ■— ( ar<^ ) 

— aJI^ ^jiUi J A^U J — AvJ £ij\^ 3 a)U £Ui ^ vi|/^l 3i 

e • • aw-R^ 0U>pf aIa. 3lXm4»}| ] 

BaddruUMuhldf^ Vol. 5, p. 500. 

Article 538.* 

^ JU 3 ^ A^ JU ^jiir — ( erA iaU ) 

Lt^f wUf f^U 4>J^ ;UmJt A 3 ] — Atl^ A^ Aif ... vi>^ ••• 

[riAAsM^ 
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j*— <4^ ^jiif ... *liJJ ,.,^1 *r^j 

£ vr A - vrv oHJ^I 4#*^ ^ ] 

)l j Sfyi *4^* ^ CV >^— 4”t j UUfc jt lyS iJiy ji ) 

[ 6 • d Amiu# bU»pt (ji^Ui> i>J^ 

Badd-uUMuhtdr, Vol 5, pp. 498, 605 ; Vol 2^pp. 727, 728. 

Article 639. 

^ e,i; ,„ c^l t><* ly* e)'^ tyt J — ( «n ) 

^ ] — jy^- > I y *5». Jjie &M 

[ f ^axiuc IjU^I 

Ik^y aJ ^ _ cufJt > J 

ylif ^j»«xU. 4^^U:icJt ] — ii J — ftjt 3 tiim^ J 

[ »l asiUr 

Fatawa-i-Alamgiri^ Vol 7, p. 105 ; Badd-uUMuhtdr^ Vol 5, p» 496. 
Article 640. 

i^Um«o lit JU ^ jrL ^1 — ( t\^* ) 

j^U# — teiutf wUar i^u. ] — ^J} 

[ jcta ljUjyi wlii' 

Fatawa^uSiragioih^ pp, 435, 436 ; Fatawa-i-Kazi KhgLrij Vol 4, p. 438. 
Article 541. 

(^yi ... ij*^ji\ — ( ei^t liU ) 

y to ^ (3*> — ^ }l jl cWl lit ^ ... 

tup I wUf 0.1^ ^UblJIoj ] — ... JUjU^ 

[ d«« Aan^o 

(J lil AHH; — *t» i54w»j *;i» aUs IkLwe (y|f (JT ^J,I J-JI y 

[ d«i A m A tf ijUp) j — 

Badd^uUMuhtdr^ Vol 5, |:|p. 500, 501. 

Article 542. 

U5^ ] ~ S ) 


Uftmaviy p, 469, 



AHT10I.B8 543, 544. 

• au Jjy-u aiU axU UaL^ J" e)* — { ei-j^ . ei^ 16^ ) 

j^ ^ # j ^UapiN«)li>^ ^ ^ 3f ^ O' ^ 

Badd-uUMuhidVf VoU 5, jp. 501. 

Article 545. 

yklWi — Cj ^ lil AX — jj^w At* ^ — ( dt^d ) 

[ d*t A»Ji^ bU^Jf ] 

Itadd-uUMuhtdr^ VoL 5, p, 501, 

Article 546. 

,UI ... JJI--0 ... Uxf J>* J>^ — ( ».)*-• ) 

i»UJ j^aI ^f — ^ ttt ur*^ ••• yW ..• 

JU Otbl Ai Jli 3 ••• 4*64^^! ••• 

uupi wUr f oU — oow A-ju-^^ ) Aiiu aJoa^ (/ 

( 

UUm AX^ vi;it }l ... ••• ^*^** 

l3^3P 3* ... ^1 c)^ Ai ... A^I;>1J A^;l gJ;rA i|^A»y aU 

^ f) u juo i4u ... *•• 

e>K A>».jrf^l fi ... J a)U^ g^} 

[am . i • • Aati^ CUy I ^U? .xU ;U*J»A; ] — 

Tahtavi, Vol. 4, p. 315 ; Badd-uUMuhtdr, Vol. 5, jpp. 600, 501. 

Aetiolb 547. 

Ai^ ^ ^ ^ ) 

^yJLxT ^1^ aJL^ ^^ ^Uaax4 J <— A^^ Ax^l ^*A ^li 

[ A. *mX«jfUfc)| 

Tahtavif Vol, 4, p. 85. 

Article 548. 

AJuU),.. fS > — ^1 lIx 5 Ut* AA-^it Jtjjj e)* ) 

jiimJii^] — t^iiu j^iti)\ ... to* ■ >£.»j^ •*^’ ••• 

[ ( .4 - ( .|« <-^ cr**x •‘V 

Badd^ul*Muhtdr^ Vol, 5, pp, 104, 105. 
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i.ETfeLi 549. 

1 ^ 4^ ) 

jy tfWiit vy,li^ «>1» ] — 1^1^ cT^ ^ •*• 

[ fT- r -r 

Badd^uUMuhtdr^ VoL 5, pp. 102, 103. 

Abticlk 550, 

U^ ^ ... jJLJ ... 4^ y — ( 66 * td^ ) 

a Ia ^ ..i^ )y^ <J^ liVii^ 

[ I • r /iwiJi 
Badd^ul-Muhtdr^ VoL 5, p. 102. 

Abticlb 551. 

—— y jtAf ... mmmm ( ^6 f ) 

[ I .f ] 

Badd^uUMuhtdTf VoL 5, jp. 102. 

» 

Article 552. 

(•* ^ >4^’ oxij cU y oAL — ( ^ dr %6^ ) 

y ... *a )1 »>iy ^ *ap. » i . » Ifl y d^b £x^ ^ 

i/»4bL «>JL^ y,.,, J ld^ ] _ |i^j ^ obUa ic4 ... «>«> 

[ fcT • IT 

Badd^id-Muhidr, V6t. 5, 102, 103. 

CHAPTER IV. 

tj^h ja*y'^ v^ ^.yi v^i 

SECTION 1. 

^1 v^ J^»l J^l 

Abticli 553. 

... J ... ^Jt ... ***-• ...^♦»Jf — ( •er »■»** ) 

- ,v wlif y«-oU. dJ^ jlimJidj ] — j .,. lUiJt j ikJ[j ,„ 

[ f ‘t - 1A 

SodtUvl^MulUdr, FoZ. 5, »>. 97, 98, 101. 
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Ibtiou 554. 

...V 

h'^ cr^ y ••• * S ... ^ ** 

y ml t wIj ] — JiU)(f ^ti| ^ yii j 

[ A1 - AA a»A^ 

Bahrr-vl-Rayek, Vol. 8, pp. 88, 89. 

Akticles 555, 556, 557. 

* «*» ) - (Jft^ E^aJI y i ( EAV - d*1 • AAA »aU ) 

tr* ) j ... ^. ^ ... Lfl*-* U»U Ji ... ( i^Wl j to* *-1^ 

( I t ^ AanAo ^yaJl (J^ 

- tyi HI -A*P ...J^y iJ M ••• iAH l-A .j UaaJj ,yl J Jf 

[ ^V iwJL ^ wlK 5>l; ] 

[ < ^ a»,i-e wUf ixl^ ^UaiJl ] — ij yl aJj jUl 

Radd-ul-Muhtdr, Vol. 5, pp. 99, 119 ; Tuhtavi, Vol. 4, p. 97. 
AimeLi 558. 

V c>*'*^* wJwl ii)^y^* ( AAA »aI* ) 

[ n AWA« ‘»^ .,U»Jl A^ ] JW' ^ .^UA^^ 

[ A» A»a.A wlj ty-lj <>V *J^i\ > 

Badd^-Muktdr, Vol. 5, p. 99 ; Bahrr-ul-Bayek, Vol. 8, p, 89. 

Abticlb 559. 

jmtii y ) aXaaU jy^JWiJl ^VaJI ( AAf iaI« ) 

(a 1 A»A* yrumJl wl^ a1^ ^yS^^^ 

»AA ^ tr** y) ... i!t^ ‘J« 'it y ... cy*^ 

*4^1 u JLUf y Ji!-..* eOif ... i) lijAU Jiyi 

* — "iAyi aA» ^ *y*y a) ,y I y Aij <H* ) > AaI) Hf IAaa ^Ayl 

JJ'—Jl tt»Al Hj OM *}ji y i^y lb Ajy ib^t y ••• 

.^Uf ffy ,kl^ :i, iLe ^ U , *i yi,»\ U y { 5{;H 

, [ Ar - Af 

Sahrr.vl-Baytk, Va. 8, j>. 89 ; Tahtaoi, Vd. 4, pp. 82, 83. 
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Abtiolm 660, S6I, 

Cm ‘ v -u , 

-1. ’ ^ ^ )ji^ ^ 

V*^ J,,j^ ... jji. - ''^ 

^ l "7 

^<^^i<^<Vol. 4,j>p. 84, 85. 
Artich 562. 

1 f?— I . . , ^ ® J(.5^ \ 

t7-- J J4U. .^J, , ^ 

[ » • I ^ 

Sadd-ul-Uuhi&r, Vol, b,p. lOJ. 

t ' 

j , Abiicik 663. ' 

...l;W , .j.i. 

J J J ^ » JU .J, 

[ >'1"' /•r i»L,yf^, 

^ #l;r^l^ ... tfiljU UU JujJi , »., - , 

j_^,. 

p , , , ,, [ "■ * — m ***-• 

J!.<W.lfrfM., til. 5, 

Articli 564. 

J ••• J ,,, ^,>>1 ^ ^ - 

■‘i ““^ >.> ■■• v.< >j uiJi », ... .^1, »'„> f"" 

^ «v> c. *. ... •;; 


I- ft 
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ylif ^Jr^^ dJy ^UmJI ij] — *A« 

, - C I ir- Ilf 

Bcad-td-Muhtdr, Vd. 5. pp. 108, 109, 110, 111, 112, 113. 

SBOTION II. 

>■=*' cl- s?* 4^' 

Article 565. 

jA* j ... ... > — ( «i* ) 

C 111* y'^ yit» jUmJl Aj ] — . gj^ 

ol^ — i* Jl i)"] — ( g-V i ) <y>AJi .>». o**l» „, ... ^ 

[ AaJui Jliyi 

UL ^U* (W ^ ^ 

[ I jUm^Jl ^1 

B*tdd ul-Muhtdr. VoL 2, pp, 694, 695, and VoL 5, p» 105. Fatawa4^ 
Alamyiri, Vol, 2, p. 166. 

Article 566, 

j.lUa.Jib ... jKiHi ^ J'^llf > cJU*.K> — ( •«}«) i^U ) 

[ f , ^ amAi# wUf (j^Ui. <)JL)b yimjf ] _ £u« 

Badd-id-Muhtdr^ Vol, 5, p. 105. 

Article 567. 

— U ... j — II3 - i^V* Jf^ — ( 61 V idU ) 

^ ^ Aa(A« ^kJf .,^0^ yimJt 6; ] — 

Jt 3 , . . 4^ jj (J ^ Jl 

A— JU. 3 3 > 

[ ff mA^ 

3 |>Aj ^JUj 3 vAA ^ aj ^J| tj^ JML0 .., fjh tjf ... > 

AUjUmJb^ ] — ^ Jl jUt ... vVy> > 

[it /rwR)r 

Eadd^uUMuhiir, Vol, 2, p. 323, afui FoL 5, p. 103. Fatawa^i^Alamgiri^ 
Vol. 2, p. 12, 
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AbticiiIS 568, 569. 

^ f c^i 41. (ii ... *> — (Mi-MAioi- ) 

t«. ^yiji a*J liA , ... sa'< *> *^; <**’ 

ii; ^Liii 4'yc>'j 

t$IUl ] _ AjL. l»y*L- lA-i- etf^ C>' 3C 

Badd-vUlIuhtdr, Vol. 2, jy. 695, 696. 


Abticle 570. 

»j) It *-.ii jyi wilt w*-i c^' - ( «»• ) 

J lit *». 7 Ih 5 c;'.> - ‘^' ^ J i:rJf V* ‘^■» 

...yi ^^... j •■• r^' ••• ^ 

j- , Amiu> oibil j/^' r'^' 

Radd-uUMuhtdr, Fol. 2, m). 695, 696. 


CHAPTER V. 

4^SiJl (jM-oUJl J-iJi 

Article 571. 

— 7 > *314^ 7 ^ 7 .»• — ( 6VI »i'- ) 

[ pa/k «xiA« *yiJl wt*f <>^ ] 

Radd-ul-Muhtdr, Vol. 8 , j>. 358 . 

Article 572. 

^ «mWt »il I- ... ** JiO o'f y — ( ^ 

... JU ... V cri» ....» - ^ 7 , ... cAJi 

*,1*3 cM Ai*i . ., jAy *i tt>* **> J^' urt'*7 wr^ • •• 

,y* I *JU feiu. *Ii JiO *)> ... jUt -.4? 7' *» fiy'i 7 o'* c*»J 

^ .tjG j«i— ] — r^*^' ^ ”• *** •;■ 

( r«A 


Badd-td-llvhtdr, Tdl. 3 , f. 858 . 
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Abtioli 578. 

4 — ^ tj>i ... — -( «vrwt<* > 

a 4. ] — 4iU f 4JU 5^ J ... tSUji l « jk ,^1 J *J3W 

[ P4A tmiua 

Badd-»l.Muhldr, VU. 3, p. 358. 

Article 574. 

fit ... jl — imJi j .. ^iWl ... .>jai.Ji JU — ( «v|c »jU ) 

...y ... cr^* J— 4 J 0 Ji ... iij ... iLiJi 

— Uj*» 7 j ^ (/ »•>•-*» <-•'*< 7 ^ 7 j ... *3 ^h . . , «t»7< 

[ ri • - r« 1 * » j.* 4j®iuJl wi*f aJO 
Badd-ul-MuUdr, FoZ. 3, pp. 359, 361. 

Article 575. 

3 ^•»7i 0#^* ■ (3^ ... wr— — ( tvt »aI» ) 

4 J 1 jjUij u cUiyi j 4iy ^ cUlaJi d^iJi JU ... njji f 

aJG ^ ^ , y* M f JU \i3*y 4l~i>f 

^ f's ^ 

Radd-uUMuhtdr, Vol 3, p, 359. 

Article 576. 

^ j U%. jxiMd — ( dvn ) 

i3j»i 7 i ,,. 7 J ... 7j»^ R-y ^ ... ojW i!fU 

wUf aJG jU — aOlcj ] — 3^ ) ’ — ^ 

[ r«i - r«A 

Badd-ul-Muhtdr, Vol. 3, pp. 358, 359. 

Article 577. 

^ »;4* ... .y^jt — ( tw i^u ) 

,a.U lit ... *V^ fS-^. It ...3 ... lJ^^^ ii^ai ,,, 

aJIj JU. ] — ai^ (•Cau ...y ... Jt»J| ... atwi J» 

[ ri- • rdA a**-* ayiJi w.'*f 

Eadd-ul-Muhtdr, Vol, 3, /3|), 358, 360, 

Abttclb 578. 

... »^ «/* **!7*' <«ey* *!»*' ... ** — ^ ) 

. . . *A,>7j . . . iv» ji>5i ., aJ,,j amLaJf taJj, 
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Badd-id*Muhtdr^ VoL 3, pp* 360, 361. 

Article 579. 

... \JV ... ft^ — ( dvi ) 

^ j aJ^ Aitf ^jy 0 t>ji ai »**Si 

^ yy^l ^ ) l'#yt ... a>- aijoi ... 

[ rir - ri i a>U| Jii' »aJ 15 «)JL ^li»Jia; ] — ( a *i 

Fath^uUKadir, VoL %p, 809; Radd-uUMuhtdvt VoL 3, yp. 3, 361, 362. 

Article 580. 

,a,lijJ(l ur- vaJj ^ ... l^ ...^1 y ... a 3 U^ ^ »oU ) 

... ^ oi^il cUi 

f aflu^ wUr *aJlj j «..» Uj ^-<^0 :^ ^ j 2J al>jj Af ^ 

Jdadd-uUMulitdTy Vol. 3, />. 61. 

Article 681. 

aiij,j a^f y A^jt) vU:^a o^ 5 il ... iu* lit — ( aa f laU ) 

^ til . . . .5 . . , aitf U-flA jUl »aj ^ I JU^ ^1 . . . ^ 

a^&iJt wUr «>i^ ] — Ai^t ati^ Ja^ a^ w^ij 

[ pi, I am^ 


Eadd-ul-Muhtdr, Vol. 3 , p. 861 . 
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... 88 


ft. 2, cl. (1) 

.. 325 


ft. m)| 

... 198 


«H. 59, 60 .. 

. . 74 


8, 108 

.322,325,326 


8. 112 

185, 190, 192, 193, 194 

111 

of 1872 (Special Marriage) 

..77 

IV 

of 1872 (PunjaVi LawH), 8. .5 

2 

IX 

of 1872 ((Contract), 8. 11 

... 4, 31, 314, .315 


8. 12 

314 


ftft. 13, 14 

32 


ft. 18 

... 87 


ft. 10 

30, 86 


ft. 7.3 

.. 69 


8ft. 128, 140, 145 ... 

64 


8. 186 

. . 35 


8. 190 

... 35 


8. 196 

... ;i6, 84, 86, 87 


8.107 

... 87 


ft. 108 

. 315 


88,226.227 

... 36 

111 

of 187H(Mad, Civil Courts), 8. 16 ... 

2 

X 

of 1870 (Oaths) 

.. 186 



an 


8. 12 

...66,88 

111 

of 1874 (Married Women’s Property) 

... 61 

IX 

of 1875 (Majority), s. 2 

5, 31, 318 


8.3 

.318 

XX 

of 1875 (Central ProvineeH l^aws), b.5 

2 

I (B.C.) of 1876 (llegflHtration of Muhammadan Marriajree and Divoroea) 2 

xvni 

of 1876 (Oudh I^aws), 8. 3 

2 


ft. 5 

... 48 

XV 

of 1877 (t*imitat ion) 

111 


Arte, 34, 35 ... 

... 122 


Art. 103 

... 44 


Art. IW 

... 45 

Xll 

of 1878 (Punjab Laws Amending), «. 1 

2 

11 

of 1879 (Central Province* Laws), s. 3 

... 301 
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Aeta-"<?^«rw. 


Peg#* 

V 

of 

1801 (Probate and Administration), Ohap« VI, VII ... 

301 



Chap. XIII 

301,318 



8. 3 

... 30] 



8. 4 

.. 203 



8. m 

.. 303 



SH. 146, 147 

... 311 

IV 

of 

1882 (Transfer of Property), Chap. VH 

... 242 



Chap. VIII 

... 238 



8.122 

... 242 



8. 129 

«. 260 



8. 1.31 

.. 269 

XIV 

of 

1H82 (Civil Procedure), s. ll 

122 



8.111 

... 113 



S.260 

.. 122 

XII 

of 

1887 (Bengal, N.-W. P. and Assam Civil Courts), s. 37 

2 

XI 

of 

1889 (Lower Burma i^ourts), s. 4 

2 

VI 

of 

1890 (Cuardian and Wards), (’!hap. Ill 

2, 232 



H. 7 

... 310 



88.8,21 

... 210 

V 

of 

1898 (('’riminal l*roeedure), s. 4HS 12, 

91, 95, 182. 188 



8. 489 

... 100 

VI 

of 

1900 (Lower Burma CourtH) 

2 

statu to.s 

and, applicable to IVf iisHaimaiiH in India as to their persoiiul law 

on 

marriages ... ... ... ... ^ 

2 


Addition 

to dower ... .. .. . . 51 

wife’s rijjht to, made to dower ... 52 

Administrator - 

pow’er of, to provide maintenance for relation of a missing; person fl2l 

Admission— 

of a debt by executor voi<i ... . , 30 

Adolescence— 

a(;e of, how fixed .. ... ... ... 

AfiBnity— 

marriaire legally probibitofi for reason of void ... ... ... 79 

Aire— 


at which cuHtody of boy or girl ceaseH 
of reason and adolescence how fixed 
of puberty how to be determined 


210. 217 
... 31S 
... 310 
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Agency- 

ill iiiat'iia^^e ... ... ... ... ^ 5M— JIG 

A£ront~- 

declaration by, where partiee are legally competent .... 4 

partieH in marriage to appoint, when allowable ... 

appointment oft for marriage how made ... ... Jl~i 

authority of, may be exprees or implied ... ... ... JJ.'» 

delegation of authority by, to third party ... ... J^r> 

obligation of, authorize<l by woman to give her in marriage J^ri 

not roMponsible for dower unless guaranteed ... JITi 

contract of marriage by, when binds principal ... ... ... 

remedy of, to realize guaranteed dower paid to the worn :in ... JIT) 

enforcement and consequence of contract by ... ... ... Jll> 

how far principal hound when, exceeds his authority ... .. JtO 

marriage contracted by, when valid ... ... ... 

niarriago by, when no woman mentioned... ... ... ... Hfi 

marriage by, authorized to contract for one woman only but contracting 
for two by single contract ... ... ... . . H5 

marriage by, to two wonicii by two successive (ontracts ... Sr> 

marriage by, to a woman specified ... ... ... S.“» 

ilower Mcttleii liy, when not so authorized ... ... S5, Hti 

contract of man iago by, authorized by women ... ... ... HO 

liaViility of, for compensation in Khula repudiation ... ... 16S 

power of, appointed by a missing person... ... ... 

Aarroomont— 

when parties to marriage maj' retract ... ... 'A 

written, not <*on8titut.ing a contract of marriage .. ... A 

written, only a mode of proving it ... ... ... ... 

wdieii maintenance fixed by mutual ... ... 1H4 

when a hired wet-nurse may be compelled to renew her ... ‘207 

between father and mother r.s to child’s maintenance ... ‘2*20 


Alenl 

See ftihfitMjrapfif/. 

A1 PatlhR— 

reading of, not sutticientlto constitute marriage ••• Ji 

Alteration— 

in wife’s maintenance ... ... ... ... . 100 

Amount— 

rules regulating, of wife’s maintenance ... ... ... 1CK.I -104 

Apostasy— 

sepamtion on account of ... ... ... 172 — 174 

wluMC lioth the husband and wife are Muslims ... ... 172 
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Apostaay ~ 


judicial decree not necemary in »eparatton for 
lei^l effects of Hiich fiepiiration... 

Meparation for, only creates & provisional prohibition 
where takes place after consummation of marrhi^e 
where precedes consummation of mar riofire 
wife’s right to dower and maintenancse in such n c^e 

wife’s right to inheritance from husband where he dies Iwsfore expiry of 
Jthiat ... ... ... ... * ... ... -7:1. 

husband’s right to inheritance from wife where she dies l>efore expiry of 
her Tffdat 

when he cannot so inherit 


172 

172 

172 
I7:i 
17a 

173 


274 


‘274 

274 


Appendix— 

containing A rabi<‘ texts from the original works .. .120 171 

Appointment— 

of agent for marriage how made ... ... *• 21 

Arbitration— 

as to disputes iKJtween husband and wife ... ... 


Assent— 

by an heir oiu^e given to a legacy is irrevocable ... . • ... *274 

effect of, by heirs who are not legatees... ... ... ... 

of heirs where not necessary ... ... ... ‘276 

by heirs <luring testator’s lifetime void ... .. *276 

Aunt- 

marriage with, when not valid ... ... . IH 


Authority - 

marital ... ... ... ... 114 -117 

of husband in respect of wife’s property ... ... 114 

of husband to compel his wife to follow him on a journey ... 115 

of husband to piinisb his wife in moderation for her fault ... 115. 116 

where wife exceeds her, in the number of repudiations ... ... 149 

of a person sheltering a foundling to use property found on it» iMjrson for 
its maintenance ... ... ... ... ... 292 

of a person sheltering a foundling to receive gifts and remuneration made 
in its favour ... ... ... ... ... 292 

paternal ... ... ... ... ... 231—240 

of father over his child ... ... ... ... 231,2512 


extent of such ... ... ... ... ... 232 

of father to deal with his child’s property ... ... 232,283 

liability of a minor for acts of a person having no, to act m bis guardian 235 
of a de fttdo guardian to alienate mlooi^s property for legal necessity 
and for his beneht ... ... ... ... .. 25^ 
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AXithority^^-eoneld, 

of father to buy or sell property from or to his minor or iiiuapable 
children ... ... ... ... . ... 1537 

of father ae guardian to deal with his child's goods by way of loan or 
security ... ... ... 2:17 

of father to lend, borrow or make a gift of his luiuor (diiUrs property .. 238 

of a poor father to sell his absent chiUr.s property to provide mainteiiaiKre 2:19 


Award-- 

of maintenance of daughter-in-law against her father-in-law : com- 
petency of court in 


Bahrr-ul-Ilayek;— 

See Bibliography, 

Bain repudiation— 

Bee lUpudiation, 

Bait-ul-mal— 

or public treasury . ... 203.228,284 

Beauty- 

payment of dower where wife’s, is stipulated for ... o9 

Bengral Civil Courts Act— 

Bee AcU, 


Bequest— 

by a lunatic void ... ... ... . 27.3^ 

by a minor void ... ... .. 27.3 

conditions of a valid ... ... 273 

of a prodigal when valid ... ... 274 

of testator's whole property to a single person when valid . .. 274 

by a person in debt when valid 275 

in favour of an heir when valid 275 

exceeding one-third of testator’s property when valid ... 276 

limit of property to be given by ... 276 

of less than one-third of property . . ... 277 

when husband and wife can make, to each other ... 278, 279 

in favour of some to the exclusion of other heir.s without latter’s 

consent ... ... ... ... ... ... 279 

in favour of a person causing death of testator ... ... ... 279^ 

in favour of a child in the womb . ... 279 

validity and employment of charitable ... 280 

difference of religion not affecting a ... ... 281 

time for accepting a ... ... ... ... . . 281 

revocation of a, how made . ... 282 

denial of a, not constituting revocation 282 
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liability of testator for loss of object of» while in his {> 0 !meMeioii , 

riicht of teBtator having heirs to a ... . ... j2B2 

ootisent of heirs regarding a, to a stranger .. 

of one>third property to two persons owe of whom dead or missing 2H4 

of a speoihed sum while there is a debt against the estate ... • t!85 

of use and produce of property to a Umtteil periotl .. 

of right of residence in or rents of a house . . 2B6 

of use and produce of immovable property ... ... ... 

of usufruct to one and property to other perMott ... ... *281:1 

of one-third of property valid ... *289 

in favour of wife during last illness .. . . . ... *291 

Blblioirrapby - 

of works in the original Arabic ... Iv 

Birth- 

or identity of child how proved ... 194 

where a married woman claims to have given, to a child . ... 191 

proof of child's ... .. ... ... 194— *291 

child illegitimate by, how becoiues legitimate 199. 198 

Burden of proof— 

where depositary or debtor provided maintenance .. 109 

as to marriage where there is a clear and open declaration of paternity 199 


right of, and custody of girl- wife belongs to her tnothar «I3 

right of, utid custody of giti-wife belongs not to her husband tlS 

Oases— 

table of , cited • •• xU 

Oentral Provinces Laws Act- 

See Acts. 

Ceremony - 

neither writing nor religious, necessary to contract a valid marriage 5 

Charitable bequest - 

Bee hequsst. 

Charitable gift- - 

Bee Oijts. 

Child- 

given in marriage when can ratify or repudiate it ... .** 5 

compulsory power of father and grandfather to give, in marriage 99 

religion of, born of marriage between a Muslim and a Christian woman 
or a Jewess 


75 
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to follow father’s religion ... ... ... .. 75 

religion of, when husband or wife embraces ItAam ... . 7B 

fatherless minor, not bound to embrace J$lam . 78 

legitimacy of, bom of void marriage ... ... 88 

liability of wife as to suckle and maintain, in Khuia repudiation 163 

when wife may keep her, born of dissolved marriage ... 164 

right of husband and wife as to custody of ... 164. ia5 

maintenance of, in Khuia repudiation ... ... 165 

paternity of, where born in full months from date of valid marriage ... 185 

paternity of, where husband denies its legitimacy ... ... 186 

when a husband can disown a ... ... ... ... 187 

cases where a, cannot be held illegitimate ... ... ... 188 

legal status of illegitimate .. ... .. 188 

acknowledgment of, of one’s dead and disowned son ... ... 189 

ncknowledgment of, of one’s dead and disowned daughter ... ... 189 

paternity of, born toa young widow ... ... ... 198 

paternity of, where wife claims lobe pregnant when repudiated ... 193 

birth or identity of, how proved ... ... ... 194 

paternity of, born within two years since repudiation or husband’s death 194 
where a married woman claims tc have given birth to a ... 194 

proof of birth of ... .. ... .. 104—201 

acknowledgment of a, of unknown parentage as son ... ... 195 

right of, acknowledged as son to maintenance, Ac. ... ... 195 

an antenuptial, illegitimate ... ... ... ... 106 

born out of wedlock illegitimate ... ... ... ... 196 

illegitimate by birth how becomes legitimate ... ... ... 196 

effect of acknowledgment of a Mahomed an ... 196 

acknowledgment by father renders the son or daughter a legitimate, 

and heir ... .... ... ... ... 197 

acknowledgment of a, w'hen valid ... ... ... ... 197 

presumption as to legitimation of a, bow made ... ... 197 

doctrine of acknowledgment applicable whei*e paternity of a, is known... 198 
acknowledgment by a w'oman neither married nor observing ItUlai of a, 
of unknown parentage as son ... ... 199 

right and liabilities of a, acknowledging a man as father and a woman 
as mother ... ... ... ... 199 

of known parentage cannot be validly nek nowdedged .. ... *jfjQ 

cases where a mother is hound to suckle hi»r, hei*se!f 204 

duties of parents towards their ... ... 294 

liability of father to provide a wet-nurse for suckling of . 205 

where mother entitled to remuneration for suckling her ... 205 

remuneration where mother engaged to suckle her ... ... 206 

right of mother to custody of her ... ... ... 210 

wife’s right to remove, entrusted to her custody during and after Iddai . 219 

father’s duties towards his .. ... ... ... ... 220 

right of custodian to remove, without father’s consent .. ... 220 

maintenance of parent hy ... ... . .. .. 226—229 
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Pair#* 


<niLUd -eonctd, 

when can rescind contract made by its father ... ... 296 

when can canoe! sale made by Its father ... ... .. ... 295 

bequest in favour of, in womb ... ... ... ... ... 275 

custody of— See Custody. 

maintenance of — See Afairif#rftuncr. 

maintenance of parents by- -See A/einf rue tire. 

paternity of — See Paternity, 

See also under Poundliny, 

ClirlBtian («)— 

contract of raarria^^e by a woman of Shiah sect with a, not valid . , 25 

foundling when discovered in a quarter exclusively inhabited by Jews <»r 201 


Christian Woman - 

marriage of Muslini with, when lawful ... 20, 74 

witneHs necessary in Much marriage ... ... 74 

evidence where, deiiicH the marriage ... ... 74 

right of Muslim already raarrte<l to a MiiHliin woman to marry a 74 

how to be treateil when there is a Muslim co-wife ... ... 74 

validity of marriage where a, married to a Muslim htishaml becomes a 
Jewess ... ... ... ... ... .. ..75 

religion of children horn of marriage Iwtween a Mu.slim and a 75 

iliHsolution of marriage where husband of a, turns Muslim ... 77 


power of judge to <lis8olve marriage contr.acted by a, while observing fddttt 7H 

Civil Courts Acts — 

See Art.il, 


Civil Procedure Code - 

See Arts, 

Claim— 

where two fiersons lay, to a foundling .. 2(>J 

Cloth infir — 

quality of, how determined ... 104 

prici- of, how and when payable ... ... ... 104 

where wife can claim a new . 101, 105 

and lodging of wife .. ... 104-107 

Cohabitation — 

effect of marriage cancellefl before, or any eqiiivaleni act . , 14 

as husband and wife is evidence of marriage ... ... 14 

with wife when can be enforccxl ... IIH 

right of wife to refuse further ... ... ... 118,119 

Companion- 

where husband hound to provide a, for his wife ... ... . 106 
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PU00. 

Oompenttatloxi'*- 

ropufliation with, irrevocable ... .. IdS 

amount of, tiwcesiiary in iiTAtiia reputliaiioii ... ... 160 

6t aubjoctv for, in JSr/iMfa repudiation . . 100 

Khula repudiation with or without, when equivalent to irrevocable 
repudiation . ... 100 

proposal of Khula repudiation in consideration of . . 100 

etFecta of iST/m/a repudiation with ... 161 

efFe<;tfi of Khula repU4liation without ... 162 

where dower is, for AViii/a repiidiation 162 

liability of wife whore articles of, perish before delivery ... ... 163 

ill KhxiXa repu<Uatioii in respect of minor 165, 166 

ill Khula repudiation when payaVile .. 166 

in Khula repudiation where marriage void . . 168 

liability of ii>(ent for. in Khula repudiation . . 168 

Oondltlona ~ 

requisite for a valid tnarriaj^e 4 14 


Conditional repudiation 

.See Hsffwiiatiou. 


Oonjuflral rlerhta- 

when an action for restitution of, may lie .. 116 

suit for restitution of, when not maintainable ... 119 

in a suit for restitution of, where ilefeiioe beiiij; non 'payment of exijkctble 
dower ... 121, 122 

question of jurisdiction in a suit for restitution of 122 

limitation in suit for restitution of 122 

Oonsanarulnlty- 

marriaffe legally prohibited for reason of, void 79 


Oonaent— 

to a marriage essoritial to bind the party 


of mother in marriaise siifticieht in case of apostasy of father 23 

of adult woman essential in marriaife . ..,31 

of virgin as to her tnarriapre how expressed ... 32 

of adult woman how expresseti ... ... ... 32 

silence does not amount to, in adult woman ... .. ... 32 

validity of marriaii^e contracted by invalids without } 2 :uardian *8 ... 84 

repudiation by mutual, of husband and wife in Khula form 158 

right of custodian to remove child without father's .. 220 

Oousumptiv^a 

gift by, valid ... . ... ... 289 

Oontinanoa— 

when a vow of , effects an irrevocable repudiation ... ... 132 
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Contract — 

ot marriage with widow when tiot lawful ... . . ^ 

written agreement not oonatitu ting a, of marriage but only a tiiuile (d 
proving it ... ... ... 3 

marriage m a civil ... > . 5 

acceptance not to vary from declaration in. of marriuge d 

qualification of witneae preeeiit in. of tuarriago ... d 

of marriage wheu both |>arties MuaealmanH . . 7 

of marriage before witneM8 aeleep or iiitoxicateci not valid ... 7 

when written, iiecenaai'y in marriage and when not ... H 

no reaervation of option of iieeing each other or impoeitiun uf any 
other condition in, for marriage ... . . ... tO 

for marriage with Htipulatiou for beauty or virginity in woiiiuu and for 
total absence of malady or iriHrmity in man : cutitriud vuli<l and 
stipulation void ... ... U 

of rtiarriage between Mahomedan woman and iion-\iu8i»altuan ... lb 

of marriage by a woman of Shiah sect with a Christian not valid ‘JO 

validity of marriage-, by next nearest relation the nearer relation lieing 
absent ... ... ... ... 24 

of marriage where there are two relations of the same ilegreo Jo 

right of ward cuiupelted in marriage to eaiicel, at puberty ,. JH 

of marriage by agent when binds principal .. X> 

. oiiforoeinent and consequence of, by agent ttti 

question for marriage to be considered when, iiiatle ... . .'iO 

proof of verbal, as to large amount of dower allowable .. 41 

valid where unlawful things settlcHl as dower ... ... 4J 

simple, of money payment for dower not nec'e.Msarily giving right to wife 
over husl>and*H property ... ... ... 45 

valid, of marriage gives wife right to her dower ... ,45 

marriage with two sisters under one, when void 80 

separate, by separate guardian for marriage of the same ward : vali- 
dity of ... ... ... ... 83 

of marriage by agent when binding on his pritnupal 85, 8b 

of mari iage by agent authorized by woiitun ... ... 86 

by wife when valid ... ... ... . 114 

what a Mahomedan iiiatriiiioniat, involves ... IJt 

remuneration for suckling equivalent to a, for hire JOb 

when a child can rescind, mode by its father J3b 

O ontract Act -- 
See ActM. 

Ocst 

in regard to *tust<Kly of a child 215- 

Onmlnal Procedure Code- 


See Afi», 
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Crippled— 

maintenance of, p^it'Hom ... ... 228 

jfift by, peraonH valid ... ... 289 

Crop#— 

right of lof^atee to Ktanding, of land bequeathed ... . 287 

Ouetodsr— 

right of care and, of prl-wife belonga to her mother and not to hci* 


hiiaband ... ... ... . . ... 

right of htiaband to recover hia chi1d>wife from, of her mother ... Ill 

right of husband and wife as to. of child ... ... 104, lOi") 

of child, right of mother to the ... 210,211 

when mother foi feits the right of .211 

right of ropiuliated wife to the ... . . ... 210 

right of guardian to the ... .. . 210 

where change of religion apprehended ... . . ... 211 

qiialiftcjition necessary to exercise right of, in respect of chihl 211 

right of, in respect of child how forfeited ... ... . 211 

in€>thor*s right of, in respect of child on marrying a «f ranger .. ... 212 

of a girl, an issue of a Christian marriage ... ... .. 212 

4Uscretionary power of court regarding* of child discussed .. ... 212 

right of divorced mother regarding, of her daughter ... 212 

right of guardian against mother as to, of illegitimate child... . 212 

preferential right of mother to, of her married infant daughter 213 

persons entitled to, of child in default of mother ... 213 

woman preferred to man in, of child ... ... 213 

of child where there arc no male paternal or asab relations ... 2M, 215 

wliei'c a woman refuses to take, of child ... .. 215 

costs in regard to, of a child ... ... ... ... 215 

where mother not entitled to remuneration for, of her child .. 216 

of child whei'e both father and child without means . 216 

age at which, of hoy or girl ceases ... 216, 217 

where mother is prof>er person to take, of child... 217. 218 

bad chara<*ter and manner of life disi|ualify a woman to take, of 
her minor sister ... ... ... .. .. . 218 

•of minor wife )>eloiigs to her mother notwithstanding contrati against it 21vS 
wife’s right to remove child entrusted to her, during and after Iddat . . 219 

Custodian- 

right of, in respect of child ... ... 219 

right of, to remove child without father’s consent 229 

Custom- 

in considering equality serves as a guide ... 39 

I'efereiu'e to, necessary only in case of prompt dower t., ... 42 
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Custom- 

where, fails reference to l>e made to siattis of woman as to amount of 
fixed dower ... ... ... ,, 4^ 

a« to payment of dower ... ... ... ... ... |$5 

local, to serve an f^titde where there is a dispute as to mar riage-out fit ... 72 


l>arul Islam - 

wdiat is sigiiitied by . ... . ... .78 

l>aufirtiter-' 

driven in marriage by father cannot annul marriage on coming of age ... 7 

witness necessary when a father gives his adult, in marriage ... 7 

w itness necessiiry when a father present at the marriage of his minor . . 5 
marriage with, or mother of a wife when forbidden ... 17 

power of father to remit dower settled on his ... ... 52 

liability of father for maiHteimnco of his ailult iinmarrie<l ... 


Deaf man— 

cannot act as a witnos.s to marriage ... ... ... ... 7 

Death- 

wife\s right to inboritaiice in case of husband^s, while observing ItiUal ... 155 

of w ife during hidat entitles husband to his share in her estate 158 

paternity of chiUl born within two years since repudiation or bus- 
hamrs ... ... ... ... ... ip4 

remuneration for suckling not lost by father's ... ... 207 


Death-bed gift— 

See {»), 

Debt (s)— 

w'idow'*s claim for unpaid dower is a, payable pafd pasMU with other 


debts ... ... ... 47 

for maiiiteiiance ... ... ... ... jlO 

iiiaiiitenaiice payable before ... ... ... ... 110 

maintenance where treated as a .. ... .. ... Ho 

for maintenance where not subject to law of limitation HI 

uuiintenanco judicially decreed remains a, against husbatul ... 112 

Khula repudiation cancels all, arising from dissolved marriage ... 161 

suit for, ill A7mfa repudiation ... ... 102 

appropriation of wife’s, towards amount of child’s maintenance ... 105 

Umifatioii as to, for maintenance decreed by judge^.. ... 226 

for maintenance when extinguished ... ... . 261 

bequest by a person in, when valid ... ... ... 275 

against estate of testator while he bequeaths a specified sum ... 285 

acknowledgment of a, during last illness in favour of a person not 
heir ... * ... ... ... ... 20U 
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Paff*. 

l>ebt imy-eonetd. 

acknowledgment of in favour of an heir void ... ... 290 

acknowledgment of a, in favour of wife during laet illne«« ... 201 

releaee of n, in laet illnem when void ... ... ... ... 291 

when takee precedence over a legacy ... ... 292 

that cant;ot be validly paid during laet iHneee ... •. 292 

executor’s power as to, due to the estate ... ... ... 1106,1107 

admission of a, by executor void ... ... ... ^107 

acknowledgment of a, by an heir due by the deceased is binding upon 
such heir ... ... ... ... ... 307 

executor’s responsibility for paying, against deceased's estate... ... 308 

Declaration— 

and acceptance essential in a valid marriage ... .. ... 4 

for marriage by whom may be made ... ... ... ... 4 

by agents whei-o parties are legally competent ... ... ... 4 

by guardians when contracting parties are minor or legally in- 
competent .. ... ... ... 4 

acceptance not to vary from, in contract of marriage ... 4 

and aceeptanee of marriage where both contracting parties present . 6 

on oath for settlement of dower ... ... ... ..,66,67 

in case of dispute as to intention wdth w’hich sums or movable effects 
advanced ... ... ... ... ... . 69,70 

effect of wife’s, regarding repudiation ... ... ... ... 147 

of executor on oath sufficient as to his acts . . . .. 309 

when such, fs not sufficient ... ... ... ... ... 310 

of executor as to his expenditure when may be accepted ... 310 


Decree- 


dower fixed after marriage by judicial ... .. 51 

for recovery of wives ... ... 122 

for restitution of conjugal rights ... 122 

necessity of a judicial, in A'/uf/a repudiation ... . . ... 160 


Deduction- 

to dower when to be made ... ... ... ... .. 68 

JOeed— 

of settlement covering property not in possession of settlor ... 42 

of giftn. Bee Gift {*), 

Deferred- 

division of dower as prompt and ... ... 42 

limitation regarding suit for, dower ... ... 45 

revocable repudiation I'enders payable the, part of dower still due from 
husband ... ... * ... .. ... 136 



OBKBRAl. IMimX. 


4«9 


Pa00. 

Beferrsd dower— 

8«e Donm", 

Dispato— 

settlement of, V>etween husbaml and father of ehild-wife as to wife’s 


condition ... ... ... ... ... ... 33 

arbitration as to, between husband and wife ... lt<t 

as to the expiration of Ifida$ ... ... .. ... ... 135 

as to fitness for inana^c^ment when minor attains majority ... 312. 31 3 

Dissolution of Marrlaflro— 

where jndj;e to pronounce ... 7fi - 7ft 

See Marriaffff. 


Divorce (Talak) ... .. V24 158 

Donatio Mortis Oausa— 

is void and of no effect ... ... ... 250 

not effoctua] as ffift ... ... ... ... 251 

Donee— 

rijfht of, as to fyift. See <7ifl (#). 

Donor 

rijfht of, in jfift. See (H/t, (#). 

Dower— 

niarria$]re without settlement of, valid ... g 

fixation of, before raarriafte not necessary in Mahoraedan Law ft 

widow’s possession of property' in lieu of, for marriaj^e .. ... ft 

right of widow to claim the balance of, for marriage ... ... ft 

right of father to demand and receive prompt part of, on behalf of child- 
wife ... .. .. ... ... 33 

agent not responsible for, unless guaranteed ... ... 35 

remedy of agent to realize guaranteed, paid to the woman ... 3ft 

limit as to amount of... ... ... ... if) 

Shiah and Sunni doctrine as to amount of ... ... ... if) 

Mahomedan law as to limit of . ... .. ... 40 

law regulating .. .. ... . 40—73 

time for fixing the amount of ... ... 41 

where stipulated as excessive with reference to husband’s means ... 41 

cause of stipulating high ... ... ... ... 41 

proof of verbal contract as to large amount of, allowable ... 41 

of what it may consist ... .„ ... ... ... |l 

may be divided as prompt and deferred ... ... ... 42 

property given to a wife as, no portion can without her permission be 
given to another wife ... ... . . •,*42 
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l>ower - con td. 




where property given to wife in her, without being i^pecihed 

eettleraent void and contract valid where unlawful thingn tiettled ah 

things that cannot be siubject of 

where property cannot be made subject of 

when a, to be considered as prompt 

when payable on demand 

exigible, when claimable 

reference to ctiMtom necessary only in civse of prom)>t 
status of woman for determining 
principle fis to payment of 

whore no specific amount of, declared exigible 
when defoi'roil, can be demanded 
presumption as to 

wife’s lien on her husband's estate in lieu of 
Hen of Mabomedan widow for lialanco of . . 
retention of posHCHsiou until, satisfied 
liinitrktion for suit to realize prompt 

priority of wi<low’H claim on her htisbatid’s property in lieu of 

time when wife's right to, is acquired 

retention of possession until, paid 

limitation for suit to realize deferred 

right of wife over ... . . 

wife's claim to full amount of, discussed 

siifiple contract of money payment for, not necessarily giving right to 
wife over husband's property 

suit by widow against estate of her late husband to realize ... . . 

lien for, is a personal right 

validity of gift of immovable proi>erty in lieu of ... 

right of widow to, is personal and does not pass to purchaser of 
estate 

aeoouiit as to mesne profits of property held by wife in lieu of 
widow's right to take possession of her husband's real estate in lieti of ... 
widow’s right to sell property in possession in lieu of 
widow 's claim for nil paid 

uiari'iage presents not to be counte<l in lieu of 

widow's possession in lieu of 

Punjab Co«lo os to payment of .. 

claim for, is not as high ns a mortgage 

obligation of husband to pay full amount of 

excess of, though improper not prohibited by law . 

amount of, bow recoverable ... ... . . 

cases where wife entitletl to proper 

position and dignity of bride regulates ... 

wife's proper, how to be determined 

witness for determination of proper ... ... 

sworn declaration of husband for determination of, when necesisary 
woman married without, entitled to proper dower ... 


42 

42 
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Dower 

right of widow to, where there ia no deed to that effect ... 5t 

oblig&tion of husband for, fixed after marriage by muttiat airreeraent or 
by judicial decree ... .. ... ... ... ,, qI 

additions to ... ... ... ^ 51 

evidence to support claim for ... ... 5I 

power of father to remit, settled on his daughter ... ... ... 51 

power of adult wife to remit, in her husband's favour , 52 ^ 

right of a’ife to remit her claim to ... ... . . ...52 

waiver of widow’s claim to ... ... ... ... ... 52 

(xises where full, is due and payable ... ... ... ... 52 

wife’s right' to addition made to .. ... ... ... fi 2 

wife’s right over whole, once perfected never forfeited ... 53 

right of wife to, an<l its increase where repudiated before constim- 
niation of marriage ... ... ... ... ... 54 

right of wife to dispose of ... ... 54 

where only half the, claimable of the husband ... ... ... 55 

w'here wife entitled to stipulated ... ... 55 

whore wife in lieu of, entitletl to Afutah ... ... ,,, .,.56 

whore wife neither entitlcnl to, nor MtUah ... ... ... 57 

l»ayment of, where wife’s virginity is stipulated for ... ... 59 

payment of . where wife’s beauty is stipulated for ... 5ft 

where husband is bound to pay stipulated or proper ... 60 

persons who may receive, for or on behalf of a minor ... ... 60 

pow'er of executor to realize ... ... ... 00,61 

is wife’s sole property — - • .61 

right of husband in cose of gif t of, by w'ife .. ... ... 61 

wife not to be compelled to relinquish her ... ... ... 62 

suit for, by heir of widow ... ... ... 02 

right of widow to demand her, from husband’s heirs ... 63 

suretyship in ... ... ... ... 03 

loss and consummation of . . ... ... ... ... 63 

wife’s claim to ... ... ... ... 03 

where guardian may stand surety for ... ... ... 63 

where father liable for, in respect of minor ... 6| 

where wife cannotclaim, either from husband or surety ... .65 

custom as to payment of ... ... 05 

wife's claim in respect of, which is lost ... ... ... ,.65 

disputes relating to ... ... ... 05 — 73 

wife’s claim to prompt, after her surrender to her husband ... ... 05 

judge how to decide a dispute as to ... ... ... 06 

dispute as to, if arises after repudiation but before consummation ,,, 00 

basis of settlement in case of dispute as to amount of •«. ... 00 

when AfafoA due instead of ... ... ... 60 

declaration on oath for settlement of ... ... ... 66,67 

procedure as to settlement of, where both parties dead ... 67 

when proper, in full to be paid to wife ... ... ... ... 07 

AR, IMb 
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jyowmr^cenrld* 

Heductiofi to, when to be made .• ... - * .. 68 

return of gift of, advanced with a view to marriage ... ... 69 

purchase of marriage oath t from ... ... ... ... 71 

in marriage of two sisters if cancselled before or after consummation of 
marriage ... ... ... .. ... ... 81 

where one of two sisters establishes priority of her marriage ... 81 

marriage contracted without, being settled .. ... ... 81 

settled by agent when not so authorised ... ... 85,86 

cancellation of marriage unless difference of, made good ... ... 86 

in Khuta repudiation ... ... ... 161, 162 

where a compensation for iThttfrt repudiation ... ... ... 162 

in Khtda repudiation in respect of minor ... ... 165, I66 

right of wife to, when apostasy takes place before consummation of 
marriage ... ... ... ... ... ... 173 

where marriage dissolved on the ground of fosterage ... ... *209 


gift in lieu of— See 

Durml-MnlKhtar— 

See BihHographff 

DqUos- 

of husband towards wife — 


as to maintenance .. . .. .. 91—94 

„ cohabitation ... 91 

,, equality of treatment where several wives . 92. dh 

obligations of such equality ... ... ... 92 

,, partitioning his nights ... ... ... ... ... 92 

,, whether such partition necessary when on a journey ... ... 93 

„ when he is ill ... ... 93, 94 

treatment . ... ... ... 95—113 

of wife towards her husband after payment of prompt dower... ... 117 

of parents towards their children ... ... ... 204—226 

of father towards his child ... ... ... 220 

of children towards their parents ... ... 226—229 

of executor .. ... ... 293—313 

Dwelling— 

whero husband bound to provide his wife with another ... 105 

B 

agPeot— 

of ratiftoation ... ... ... ... ... 36 

of conditional repudiation ... ... ... 145 

of suspended repudiation when ceases ... ... ... ... 145 

of husband's oath as to repudiation when ceases ... ... ... 146 

of wife's declaration regarding repudiation ... ... 147 

of irrevocable repudiation during husband’s illness ... ... 155 

of fhelo repudiation with compensation ... ... ... 161 
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BSsttt - 

of Khula repudiation without eompenemtion 
of Khula repudiation offered by wife durinc la«t illnees 
of separation for impotency 
of separation consequent upon oath of lian 
protiuoed on acknowledgment of a child as son 
of acknowledgment of a Mahomedan child 
when acknowledgment has the, of legitimation 
of sucking regarding prohibition to marriage 

Bmployment— 

fight of father to set his minor non to .. ... ... ... 226 

Bquallty— 

in marriage ... •• • ... vl6 — ^19 

Bvldence — 

cohabitation as husband arid wife is, of marriage ... 
to support claim for dower 

of witnesses being descendants of parties not admissible 
of guardian against his ward where marriage denied 
as to birth or identity of child 

Bvldence Act— 

See Acts, 

Bwaz - 


or compensation ... ... ... ... 267 

Bxohaiifire - 

marriage by, valid ... ... ... ... 10 

definition of marriage by ... ... .. 10 

Bxecutor (s)— 

exclusion of, from guardianship in marriage of wai*ds ... ... 2^ 

powers and duties of ... ... ... ... 293—313 

obligation of, when accepting his ofKce during testator’s lifetime ... 293 
definition of ... ... . . ... 293 

refusal to become, when valid ... ... ,.. ... 293 

after refusal when cannot accept efface ... ... ... 294 

where neither accepting nor refusing office before testator’s death ... 294 
testator cannot restrict functions of ... ... ... ... 295 

who may be appointed as .... ... . .. ... 295 

appointed by father takes pi'ecodence over paternal grandfather ... 295 

qualifications necessai’y for an ... . . ••• 296 

wfifire a Mahomedan appointed a Hindu as ... ... 296 

appointment of an infidel, does not invalidate a will ... ... 290 

when cannot be removed ... ... ... ... 297 

when a judge can appoint an ... .. .. ... 297 

cases where joint, can act independently of each other ... ... 290 


14 

51 

98 

88 

194 


Pops. 

. m 

. 107 
. 171 
189 
. 195 
. 100 
198 
. 208 
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Bljceimtor (b) - 

where two, appointed and only one aocepts ... ... 299 

where eneciitor appoint* an, in his turn ... ... ... .. 299 

competency of, to appoint a iiucce«#K>r ... ... ... ... 299' 

cases where, can dispose of minor’s property ... ... 299, JWH) 

when can sell portions of deceased testator’s estate ... ... 

limit of power of, of a Cutchi Memon ... ... ... ... 301 

when can dispose of testator’s property without heirs’ oonsent :i()l, ;iQ2 

when can dispose of share of minor heirs ... ... 302 

power of, appointed by father when the estate is incumbered ... 302, 303 

power of, appointed by jn*tindfatber as to disposal of estate to pay <iebt« 
or lep^acies ... ... ... ... ... ... 303 

power of, appointed by mother ... ... ... ;t(/3, :i04 

power of, as regards application of minor’s property ... ... :104 

power of, fis regards sale of minor’s property ... ... 304, 305 

when can allow reasonable time to buyer for payinent ... ... ;i05 

M'hen can soil his own property to minor and purchase minor’s property 305 
power of, as regards giving or lending minor’s property ... . 306 

can delegate his power to another ... ... ... ... 300 

cannot release a debtor from a debt due to estate ... ... ... 306 

circumstance whore, can compound a debt due to estate ... ... 307 

admission of a debt by, void ... .. ... ... ,S07 

must provide reasonable maintenance for his ward ... ;107 

where advances ward’s maintenance from his own fund ... ... :108 

• 

responsibility of, for paying debt against deceased’s estate ... ... 30S 

when can, claim salary .. ... ... ... ... 309 

demand of account by minor from ... ... ... ... 309. 

minor’s claim against estate of deceased ... ... 309 

sworn declaration of, sufficient as to bis acts ... ... ... 309 

when such declaration not sufficient ... ... ... ... 310 

false statement of, must be rejected ... ... ... ... 310 

declaration of, os to his expenditure when may be accepted ... ... 310 

when can deliver property to ward ... ... ... ... 811 

when can interfere with administration of his \var<l thoujih adult at 
the time... ... ... ... ... ... ^Ill 

responsibility of, for delivering property to his minor on his attaining 
majority ... ... ... ... ... 312 


Bxlgrible Dower 

Hce Dotr^'V, 

Kxpendlture— 

declaration of executor as to his, when may l>e acccpterl ^ 310^ 

F 


Fata wa-bAlamerlirt - 

See Hiblio^raphijf 
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Fatawa>l«K:aBl Klian— 

See 

Fata wa>i>Khalrlah - 

See HihliiPffraphff. 

Fatawa-l-SeraJiah— 

See BiMiftifraphy, 


Fath'Ul-EIadir— 

See Hihliograpfiy. 

Father— 

corapulHory power of, to jcive children in marriage . ... 

validity of marriage under compiilHory power of, or giandfaiher *J6 

validity of marriage contracted by, a reputed profligate ... .. -7 

right of, to demand and receive prompt part, of dower on l»ehalf of 
child- wife ... ... 3.*i 

power of, to remit dower Mettled on hie daughter ... .. 5*2 

power of, aH guardian to dispone of property of his minor sons ... <i4 

where liable for dower in respect of minor ... ... 64 

right and liability of, in respect of minor in Khtila reptuHation 165, KWi, 167 
whore bound to provide a wet-nurse to .suckle a child ... ’J05 

duties of, towards his child ... ... ... . . 

when must provide maintenance for his adult son ... ... *i*il 

liability of, for maintenance of his a<lult unmarried daughter ... '221 

not liable to maintain his minor son V wife ... ■ ... 224 

maintenan<;e of, when ill, infirm and unable to take care of himself ... 227 

authority of, over his children « ... ... .. 2ril,232 

extent of his such authority ... . ... ... 2112 

how to deal with his children’s property ... 2.'12, 

power of, as guardian of his child ... ... ... . . 2.‘i.'l 

right of, to sell and purchase property for his chihl ... 237 

right of, as guardian to deal with his child’s goods ami proptu ty 237, 238 
assignment of debt of minor child by ... 23S 

when cannot claim for value of articles supplied to his minor child . .. 238 

child’s claim to propei*ty specified bt^fore cleatVi of its 239 

suit against, for recovery of property ... 239 

when can sell property of his absent child ... 2.‘6) 

guardianship after death of, on whom devolves . .. 2*19, 240 


Faaoolee Bfarriage— 

See MnrrittffftH, 

Fll iatlon— 

acknowledgment of .. - .. ... ... 194 -201 

F 4 ra-woralilpper»— 

marriage of Muslim with, unlawful 


20 
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. -Pitj/I*. 

For«i«n iMarsuMre.-- 

party contractinflr tnarrio^e nliould hear each otJiPi’w wor«l« even wiieit 
uttered in ... ... ... ... . ... « 

Vtmfvwkg^ — 

an impediment to marriage 
marriage legally prohibited for reason of, void 
persons affected by ... 

as impediments where one of the two adves suckles the other 
how proved 

dower* maintenance and lodging how affocte<i on proof of 


Foundling (el- 

duty towards ... ... - ... ... ... 

w hen held to be a M uslim ... ... ... ... ’iOl 

right of persons over ... ... ... ... .. iMl 

when disGOveretl in a quarter excltinively inhabited by .Iowm or 
Christians ... . . ... ... ... *A)l 

property found on the person of ... ... .. SO’J 

responsibilities of a person sheltering a ... ... 

acknowledgment of a, as to paternity ... ... ... ... *2(12 

where two persons lay claim to a ... ... ... ... 2(1*1 

wtiere a married woman acknowledges a* a« her son ... 20*1 

maintenance whei*ea, is destitute and acknowIedge<l by no boily .. 20;i 

Fraternity— 

H r know lodgment of .. . . IIM 2(11 



G'eetation— 

recognised period of 


G 


I Ho 


Gift (ay- 

validity of| of immovable property in lien of whole dower ... ... 40 

right of husband with regard to, of dow*er by wife ... 01 

return of, or dower advanced with a view to marriage .. ... 00 

falsr eleos ... . .. 241 — 271 

requisite conditions for validity of ... . ... 241—252 

what completes a ... ... ... 241 

what it signtdea ... ... ... ... 241.242 

h 3 * a Mahomedan lady in favour of adopted minor son valid .. 242 

where deed of, not in form of AihonamaA, but property delivcu'cil valid 242 
objection of indefiniteness against a deed of, not maintainable 242 

In favour of wife valid : property being in possession of husband ... 242 
deed of. In' favour of adopted son possession not Mng de1ivcr<»d 
inoperative ... ... ... ... ... ... 242 
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deed of, in favour of wife with conditioiie Umltlug her t>ower over 


property vokl ... ... ... ... ... ... 

by a Mahoniedan lady in favour of her children valkl ... ... ^#0 

not to depend upon contingency or be postponed ... ^4^ 

right of widow to give away her property by ... ... ... 2♦^^ 

law aa to ... ... 243 

of property not in actual pOHseaaion invalid 24^ 

inatrument of, making grantees owners of grantor’s ttharen , 244 

on stipulation : requirements of 244 

seisin riecressary and absolutely indispensable In a .. ... 241 

roust not be implied... ... ... ... ... 244 

handing over of deposit*notes to wife incomplete us a ... ... 244 

qualifications necessary in donor for validity of ... 245 

on death -betl not legal ... .. .. 245 

deed of, made when suffering from last and fa tali 11 ness ... ... 245 

extent of valid, that can be made on fatal illness ... ... ... 245 

l>erson afflicted with marz ul-fnaut incompetent to make a .. ... 245 

law* of, not applicable whcui made in lieu of dower-debt ... 245 

by a person suffering more than u year but in possession of senses... 245 
by a person suffering from death-illness has only a qiialihed effect ... 245 
in death-be<l valid where heirs assent ... ... ... 245 

questions for <'oifsideration as to <loctrine applicable fo tnnrz-ut mttui ... 245 
conditions necessary in a complete and vaiui 247 

where .subject-matter of, not transfcrre*! to donee during donor’s 
life-time ... ... ... 24H. 

not accompanied by possession invalhl . .. .. ... 24B 

of an undivided share in property invalid .. ... ... 249‘ 

indehnite and fri/rrfnro ... 245y 252 

where possession transferred by ilonor to donc*^ valid ... 249 

subject of, should be in actual or constructive possession of donor ... 249 

mere mention of, in a petition to coui*t. not siithcient ... ... 249 

proof necessary in a valid ... ... ... 25(> 

l>ersoiis to whom a, may l>e nimle ... ^ 259 

of what a, may consist . . ... ... .. .. 250 

consideration in a, where iiiidefiiicd and tut known the tleed is Itioper- 
ative ... . . ... ... 250 

of whole property where made in favour of only one donee specih- 
emtion not re«}iiislte ... ... ... 251 

donuffo morlfj rcitisu not effectual as a ... ... ... ... 251 

of property not to take effect till donor’s death vokl ... 251 

made in contemplation of death operates aw a legac.y ... ... 251 

deerl of, not defining interest of such donee ba<l ... ... 251 

instance of or, for consideration ... 251 

of undivided share in property transfers ownership ... ... 252 

roavim to render a, valid ... . . ... ... ... 252 

V if ute<l by confusion ... ... 5S5I2 
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Shia school as to, of undivided property ... ... ... 253 

for a consideration and on condition of a return how vitiated ... 253 

of part of a thingr capable of division ... ... ... ... 253 

where object of, is an undivided moiety of a house ... 253 

when donee was authorised to take possession ... ... ... 253 

possession taken under invalid, of musha transfers the property . . . 254 

validity of a, not a question reprardingf succession, Ac. ... 254 

how ownership transfen*ed in a, of undivided share of divisible pro- 
perty ... ... .. ... .. ... 254 

what is necessary to render a, valid .. ... 255 

of undivided share of property under mortf^age ... ... ... 255 

of divisible property should be divided at the time of gift ... ... 255 

of definite shares in Zemindari ... 255, 256 

change of possession sufiicient to support ... ... ... 255 

change of possession (where possible) necessary to make a, perfect .. 255 

where donor's interest separate ... ... 266 

of property where joined to other property of donor ... 256 

necessary conditions of a ... ... ... ... ... 257 

of divisible property to different persons ... ... 257 

of what has no separate existence •. ... ... 257 

of undivided share in property when valid ... ... ... 258 

of debt to debtor by creditor .. ... ... ... ... 258 

of debt to a person other than debtor void ... ... ... 258* 

persons capable of receiving a ... ... ... ... 259 — 262 

to a minor by his executor or guardian when complete ... ... 259 

possession of, where donor is father, mother or any other person having 
authority over minor ... ... ... 259 

possession of, where it is composed of divisible property ... 259 

tn an adult when valid ... ... ... •• 259 

by father to his minor son valid although possession not delivered 259 

formal delivery and seizin of, when not necessary... ... 260 

rule as to, between strangers ... ... ... ... 260 

deed of, by a lady in favour of a fiduciary relation not valid... 260 

intention and not actual change of possession necessary in, by a father 
to his minor son ... ... ... ... 260 

in favour of son with reservation valid ... .. ... .. 260 

but invalid where donee does not become exclusive owner of giftetl pro- 
perty ... ... ... ... — 260 

suit to cancel a deed of, on the ground of not delivering possession ... 260 

relinquishment of share in favour of a minor not only a, but transfer 
of property ... ... ... ... -- 261 

who can take possession of a, in favour of minor by a stranger ... 261 

by a father to a eon complete without delivery of property ... ... 261 

husband's i^ceivinga, madein favour of his minor wife valid ... 262 

revocation of ... ... ... ... ••• 262 — 271 

where donor can revoke a ... ... ... 262 
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Oift (■)— MneM. Pan*’ 

revocation whore there itt increase in« itnelf ... 262 

revocation where increase not united to ... ... .. 282 

bar to revocation where one of the |>artie!i to, dicMl after delivery of 
poeeedKion .. ... 262 

right of revocation of, when forfeited ... 263,265 

hy husband to wife and trice twrrd ... ... ... ... tJ64 

hiba-hil‘ 0 wnz to wife with poesession not to defraud creditorK valid ... 264 

necessary requirements to make a, in lien of dower valid ... 264 

a<!t8 essential for giving validity to a ... .. 266 

irrevocable ... ... 266 

by way of reraisNion of rent when complete ... 266 

right of revocation of, when forfeited..* 266 

fian not be revoked where made with com t>enKaiion ... ... 267 

of property in consideration of ornament amount to sale 267 

revocation of, without consideration valid ... ... 267 

for consideration is in effect a sale and purchase ... 267 

for consideration in cofiteniplation of marriage valid 268 

for consideration different from oiit'and>otit sale and gift 268 

for consideration: fundamental conception of . . 268 

indispensable condition for validity of a ... ... 2tt8 

revocation where donor is deprivcsl of compensation in r€»sp»i<tt of ... 2fl8 
compensation where, perishes in donee’s possession and donor de 
mands the return of the same ... ... .. •Jfif) 

right of father to pay compensation out of his minor chiUrs property... 269 
revocation of, in favour of poor man ... ... ... 2tl6 

revocation of, how effected ... ... 269,270 

subjcHst to eoinponsation when complete ... . 270 

when open to revocation . . . . ... ... 270 

conditions requisite ill charitable .. 271 

of a fund for disposal in charity at executor’s discretion valid 271 

on death-Vied and triuisaction hy the sick ... ... 288 — 203 

unconditional, how far valid ... ... ... ... 288,280 

l»y Cripple, paralytic or a oonsumptivo por.'^on . 280 

dlrl (s)-~ 

union with a free woman after marrying four slavo, is not the hfth 
marriage ... ... ... ... ... 10 

on attaining puberty a, is emancipated from all guardiaiiship ... 22 

presumption as to puberty of ... ... ... ... 28 

care and custody of a, wife ... ... ... . 33 

custody of a, an issue of a Christian marriage ... .. -.212 

sale of property by ds/aclo guardian of a minor, how far binding on iicr 235 
how long at must be placed iituler guardianship .. 310, 320 

'Chrajidffttber— 

compulsory power of, to give childrcm in marriage -..26 

validity of marriage under compulsory power of father or ... 26 

validity of marriage contracted by, a reputed pro6igat« 27 
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OMNKflAl* 


Qttardlan (•)- 

declaration by, when contracting |>artle« are tninor or legally 
incompetent ... ... ... ... ... 4 

tieeefiiiary qualiftcations of, in marriage ... • ^ 

where intervention of, in marriage an emential condition to it» validity ... 21 

who may be the, of minor and Invalid a«lult in marriage .. . . 22 

excliiNion of executor a*, in marriage 2?1 

of ward* ... ... ... ... . ... 2it 

guardianship in marriage when nearer, in jail ... ... 2^ 

Muslim cannot act as, in the marriage of non-Muslim . 24 

nor in the administration of his property ... 24 

non-Muslim can acrt as, in the marriage of non-Muslin» ... 24 

also in the administration of pi'operty . ... 24 

compulsory power of, to give children in marriage -. .. 26- 

marriage contracted by, to an unsuitable poison ... 27 

right of ward to demand dissolution of marriage contracted by - 27 

marriage without Intervention of, when valid ami binding ...Ki, .11 

power of, to cancel or ratify marriage . ;19 

where may stand surety for <lower ... ... ... 6-1 

separate contract by separate, for marriage of tlie same ward : validity 
of ... . ... •" 

marriage of, with his adult ward when void ... .. ... 

ratification oi, when necessary in marriage ... ... 84 

validity of marriage contracted by invalids without consent of ... 84 

testimony of, against his ward where marriage denie^i ... 88 

rights, liabilities and duties of... ... •' 232 

sale of lamled property of child by, perniissiblo 23:1 

power of cf<if/a<7<o ... 234 

uncle as, of minor’s property ... ... • 2114 

when may sell his ward’s property ... ... .. • 2:14 
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power of, to sell minor’s immovable property ■ 2:14 
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Ouardlan and Wards Act ~ 

See Aotx, 
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. • ‘*1 34 

in marriage - ... ■ - 
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failing cifoh I'elations •• ... 22 

failing any relations •• 2:i 

of ruling authority in marriage 23 

In marriage when nearer guardian in jail ... 23 
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Heir- 
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heir ... ... ... .. ... ... . :407 
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See 117// (/r). 
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Sew JHMioffraphf/, 

Household effects— 

oM nership of, how Mettled . 73 

Husband- 

liabilities of, and wife bj' eHtablishment of marriage ... ..11,12 
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lifetime .. ... ... ... ... ... . . 16 
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by judicial decree ... ... . .. ..51 
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power of adult wife to remit dower in favour of ... ... ... 52' 

right of, in case of gift of dower by wife ... .. 61 
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his treatment of w ife ... ... 91 

his eqinUity of treatment in case of several wives 92' 
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when may punish a wife in moderation ... 115, 116 
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arbitration as to disputes between, and wife ... ... ... 116 

liable to punishment for using violence towards wife ... 117 
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right of, to take wife back during /dda/ ... ... 133 

access of, to wife during /dt/af ... ... ... 133 
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right of, to claim cost of child’s suckling ... .. ... 164 
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subsistence of marriage during 
husband’s access to wife during 

inheritance where cither husband or wife dies during 
right of husband to take wife back during 
dispute as to the expiration of 
period of, and how it is to be counted 

wife’s right to inheritance in case of husband’s death while she 
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death of wife during, entitles husband to bis share in her estate 
wife’s maintenance during, where apostasy precedes consummation 
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or t^rm of probation 

oases in which, is incumbent ... 

cietinition of 

duration of, for women who have not attaineil puberty 
tlu ration of. for women who have attained tmhertv 
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133 
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... 13,5 

is 

ir>5 
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period of, how eoun ted . . ... ... ... 176 

howchanj^of life affecte ... ... ... ... ITT 

where a woman miiKt ob«en»e, for woren monthu ... ... ... 177 

of a pregnant woman ... ... ... ... ... 177 

for a widow ... ... ... ... 176 

where husband dies during wlfe*«, under revocable form ... 176 

effects of remarriage during ... ... ... ... 179 

date from a^bioh, commences ... ... ... ... 179^ 

place in which, must be ol>«erve<i ... ... ... 189 

cases in which, is not incumbent ... ... ... ... 180 

cases where wife is entitled to maintenance during her |)erio<1 of IHl, 182 
cases where wife forfeits her right to maintenance dining ... ... 182 

paternity of child born of a woman observing ... ... ... 191 

when a woman observing, assorts that she bore a child within two years 194 
acknowledgment by a woman neither marrieil nor observing, of f% child 
of unknown parentage as son ... ... ... 199 

suckling during ... ... ... ... ... ... 296 

suckling after expiry of ... ... 296 


maintenance and loilgiiig during, marriage l>eing dis.solved for fosterage 210 
wife’s right to remove child entrusted to her custody during and after 219 

Identity 

birth arul, of chihl how proved •*« 194 

Ihram— 

meaning of ... ... 179 

Illicit Intercouree — 

a prohibition to marriage ... ... ... ... ... 17 

marriage with woman pregnant by, lawful on condition ... ... 19 

Illness -- 

repudiation during . . ... ... ... 150 — 158 

effects of irrevocable repudiation during husband’s ... 155 

cases of wife’s inheritance where repudiated during husband’s last 156, 157 

effect of Khutn repudiation offered by wife during last ... 167 

Immovable Property — 

Hee ProfH^rty* 

Imped-lments— 

to marriage .. .. ... ... ... 16 — ^29 

Impotency — 

a ground of having marriage cancelled ... 
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nait tor separation on the ground of . . ... ... ... 16B 

separation on account of husband's ... ... ... 16® — 171 

right of wife to demand separation for husband'K ... ... 169 

procedure where husband denies wife’s allegation of ... 170 — 171 

etfect of separation for ... ... ... ... ••• 171 


Impr«catlon~<* 

8©6 Lian. 

Imprisonment-- 

maintenance of wife when husband undergoing ... ... 96« 97 

maintenance of wife during her ... ... ... ... 99 

Incapacity- 

legal ... . .. . 313- .318 

Inereeae — 

right of wife to dower and its, where repudiated liefore consiitnination 
of marriage ... ■ . . . ... ... /i-l 

Inharitanes— 

in temporary or Afuf aA marriage . ..10 

where religion different between husband and wife ... ... % 

where a woman acknowledges a roan as husband ... ... 00 

where either husband or wife dies during ... 133 

wife’s right to, in case of husband's death while observing lUdat ... 155 

cases of wife’s, where repudiated during husband’s last illness 156, 157 

wife's right of, from deceased husband who apostatised ... 173 

husband's right of, from deceased wife who apostatized ... ... 174 

o4 Illegitimate child ... ... ... ... 188 

of a child recognised by a Mahomedan as his ... ... ... 196 

Inhibition (HaJrV- 

definition of .. .. .. ... 313 

Xnatrumont of Oift— 

See ififl (tfb- 

Invalid BCarriagraa— 

See Marria 00 (a), 

Irrovooabla Oift — 

See Oifi (s). 

Xrravooabla Rapudiatlon— 

See JUpudifiUion^ 
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wtiat const iiutoti equality if| . .. ... ^ 

marrta^^re of non-MusUm whet's wife embnicine . . 76 

marriairo of non-Muslim where husband embracini: ... 7t 

raarriaise of non-Muslim where both eiqbraotnf? . 7H 

relifcion of child when husband or wife emViraces ... 7H 

fatherless minor child not bound to embrace, adten iirraiidfather acceptiiic; 

that faith ... 76 

where child to embrace . . 76,70 


Jaml-ur-Rumtia ~ 

See BUtliography. 

Jawahir-i-Naverah - 

See Bihiiography. 
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.Jewess 

inarriaxc of Muslin with a, when lawful 20, 74 

witness nec€)H«ary In such luarriajire .. 74 

evidence where a, denies the niarriaf^e 74 

right of Muslim already married to a Muslim woman to marry a .74 

how to be treated where there is a Muslim co wife 74 

validity of marriage where a. iitarrietl to Muslim husband l>€W'.omes a 
Christian ... ... 75 

religion of children born of marriage between a Muslim and a 75 

di.ssoliition of marriage where hiishand of a, turns Muslim 77 

power of judge to dissolve marriage contract.ed by a» while observing 
Iddat ... .. .. 7R 

Joarnsy— 

maintenance of wife on ... ... , . ... 96 


Judffs— 

power of, to contract marriage of the minor where nearer relation refuses 
proposal ... ... ... ... 25 

limit of power of, in marriage of female orphan in his charge ... 25 

power of, to appoint matrons to examine condition of child wife ... 50 

how to decide a dispute as to dower ... ... ... ... 55 

when can dissolve raandage between non-Musliiii.f ... ... 76, 77, 70 

power of, to dissolve marriage contracted by a Christian woman or 
Jewess while observing /cfdaf ... .. ... ... 

power of, to appoint another guardian where father as guardian 
misapplies his children's property ... ... 236 
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KnxuB-ul'Dulcalk - 

Bee Bibliographym 

Kurat-ul-Ayocm— 

Bee Bibliography. 
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Loaracy— 

ruloH an ... • ■ ••• 279 

to two perHone together ex<H?o<lin^ one-thifd of te«tator'8 property 283, 284 
when a debt takoH precedence over a ... ... 292 

when, takes precedence over a Hhare ... ... «. ... 292 


Laffal Bfrectfl - 

of fiiarriajfe ... ... ... ••• 4 — 14 

Iie^al Incapacity— 

perxons who are under ... ... 313. 318. 

Lieffatee— 

existence of, at the time of will ... ... 27.3 

how and when a, bocotnes owner of property bequeatheti ... ... 281 

rijicht of, to use and enjoy property bequeathed ... 286,287 

right of, to standing crops of land bequeatheii ... ... 287 

right of, when produce of land bequeathed without mention of any 
perio<l ... ... .. ... ... ... 288 

Llan— 

effect of sepamtion consequent upon oath of ... ... 189 

comlitions necessary to deinarid oath of ... 186, 187 

Itefritimaoy— 

presumption of, for marriage follows the Iwd ... ... 196 

Limitation— 

• for suit to realise prompt dower .. ... ... .. 44 

for suit to realiae deferred dower .. ... ... ... 45 

in a suit for recovery of a wife ... ... 122 

. . ■.—for restitution of conjugal rights ... ... ... 122 

as to debt' for maintenance decreed by judge ... 226. 


Limitation Aot— 

See AeU^ 
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disimte as to marriAffe oatfit given aa ... **• ... 7^ 
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wife's clothing and ... ... ... ... 101 — 107 
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tions or children ... ... ... ... ... 100 

of a co>wife in the same house ... ... ... ... lOfi 

during IiMat where marriage dtssolired on the ground of fosterage ... 310 
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See Ac(h» 


lAUnatio— 

acts of, when valid ... ... ... 313, 31l 

when void ... ... ... 313, 314 

responsibility of adult, for otfenees against person or property ... 315 

cases where adult not responsible for his transactions ... 315 
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Mafkood— 

See Mijfsing peruou. 

Maintenance— 

claim of suitor for sum advanced for, of woman 

to a womau observing Iddat with a view to marriage 

right of wife to : 

when husband too young 
while residing in her father’s house 
in other cases .. ♦ 

of a sick wife 

when husband undergoing imprisonment 
of wdfe’s servants 

when wife too young for sexual intercourse 
right to, when capable of being enforced 
of wife on journey 

of wife engaged in independent profession 
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howtobepeid ... ... -• ... ... ... 101 

payment of, how regulated ... ... ... ... 101 

where not supplied regularly ... ... ... 101 — 102 

where bosband in straitened circumstances ... ... 102 — 103 

where wife may demand surety for ... ... ... ... 103 

where may be modified ... .. ... ... . 103 
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where absent husband left no effects ... ... ... .. 108 

recovery of the amount where husband advanced, before he left ... 108 
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where husband left movable and immovable property ... ... 109 
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when lawful ... ... ... ... 110 

debts for ... ... ... ... ... ... 110 

payable before debts ... ... ... ... 110 

where treated as a debt ... ... ... ... ... 110 

right to sue for, when accrues to a wife ... ... ... 110 

when judge not decreeing, for the past ... ... ... Ill 
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whore wife cannot recover ... ... ... ... ... *111 
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judicially decreed remains a debt against husband ... ... 112 

recovery of, advanced by husband or by his father ... ... 112 

where husband may be released from paying ... ... . . 113 

where may be set off against another debt ... ... ... 113 

wife how to decide where empowered to choose between, or repudi- 
ation ... ... .. . . ... ... ... 148 

in Jrhuia repudiation .. ... .. ... 161,162 

liability of husband to pay, iTAufa repudiation ... ... 163 

of child in KAufa repudiation ... ... ... 165 

right of wife to, where apostasy precedes consummation of marriage ... 173 

of wife during ... ... ... 174 — 184 

where wife not blamed for dissolution of marriage ... ... 182 

where wife to be blamed for dissolution of marriage ... 182, 183 

other cases where wife is entitled to, on dissolution of marriage ... 183 

where not fixed by judge or husband ... ... 184 

where fixesl by mutual agreement ... ... ^ ... ig 4 

widow not entitled to, though pregnant ... ... ... I 84 

of illegitimate child ... ... ... ... . ]gg 

of a child acknowledged as son ... ... ... ig 5 

where a foundling is destitute and acknowledged by nobody ... 263 
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when father must provide, for bis adult son ... ... 221 
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court in ... ... ... ... ... ... 226 

fixation of amount of, by judge where father’s allowance inadequate ... 226 

mother’s agreement with father as to child’s ... ... ... 225 

limitation as to debt for, decreed by judge ... ... 225 

of father when ill, infirm and unable to take care of himself ... 227 
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proportion of, due to poor parents ... ... ... ... 228 
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8eo Authority, 
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proposal of ... ... ... ... 1—3 
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conditions requisite for ... ... ... ... 1 
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legitimacy of child born of void ... ... 83 

of guardian with his adult ward when void ... ... 83 

separate contract by separate guardian for, of the same ward : validity of 83 

validity of, contracted by remote relation ... ... .84 

ratification of guardian in, when necessary ... .. 84 

validity of, contracteti by invalids without guardian’s consent . . 84 

by agent when no woman mentioned ... ... .. 85 

by agent authorized to contract for one woman only hut contracting 

for two by single contract ... .. ... 85 

by agent to two women by tw'o successive contracts ... ... 85 

by agent to a w'oman specitiod ... ... 85 

contracted by agent when valid ... ... ... ... 85 

contracted by agent when not binding on his principal ... ... 85 

ratification of, by principal .. . , 85 

contract of , by agent authorized by w'oman ... .86 

cancellation of, uiiles-s difference of dower made good ... ... 86 

contracted by a person without authority ... ... 87 

how proved ... ... ... ... 87,90 

testimony of witness where <iispute as to actual .. ..87 

under inisrepresentation ..87 

acknowledgment when proof of ... 88, 90 

testimony of guardian against his w'ar<l wliere, denie<l 88 

presumption w'hen in favour of ... ... ... ... 89 

presumption of, where man and woman living as husband and wife .. 89 

acknowledging a son when proof of ... ... ... 89 

maintenance of wife wViere, void . .. .99 

recovery of amount where husband denies the ... ... ... 108 

— where husband proves that, was dissolved ... ... 109 

dissolution of ... .. .. ... .. ... 124 

where husband may dissolve^ by repudiation ... ... 124 

subsistence of, during /defat .. 133 

husband’s inheritanoe in wife's estate where dissolutioti of, brought 

about by her ... ... ... ... 16S 

JKhuia repudiation cancels all debts arising from dissolved ... ... 161 

Khuia repudiation when occurs before oonsummaiiou of .*« > 161 

when wife may keep her child bom of dissolved, until of age ... 164 

compensation in Xhula repudiation where, void ... 16fi 

where apostasy takes pla^ after ooasamnm.tion of ... ... 173 
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where tkptmistmy ]>reoede« conenniniatioR of ... ... 173 

right of wife to malntenanoe on dissolution of ... ISl, 182, 183, 184 

presniDption of l^tlmacf from, follows the bed ... ... ... 188 

fosterage is an impediment to ... ... ... ... ... 207 

effect of snchling regarding prohibition to ... ... ... 208 

impediments to, where one of the two wives suckles the other ... 209 


IMarrlaero outfit- 

present of, by father in good health ... ... ... 71 

possession of, during father’s death ‘illness ... ... ... 71 

purchase of, by father with his own money ... .. ... 71 

purchase of, by father from dower ... ... ... 71 

contention of, as a loan ... ... ... ... 72 

exclusive property of wife ... ... ... ... ... 72 

where there is a dispute as to, local ciistotn to serve as guide ... 72 


M&rrlad Womon'o Property Act- 

See Actn. 

|fiara-ul-maut— 

(conditions necessary to establish ... ... ... 154 

defined ... ... ... ... ... ... 216, 247 

fgatrcma— 

who may appoint, to examine condition of child wife .. ..,33 

fgeano profita— 

account of, of property hold by wife in lieu of dower ... ... 46 

Midwife- 

testimony of trustworthy Muslim, in proof of child’s birth and identity 194 


Itipor- 

order of guardianship for, and invalid adult in marriage ■. ... 22 

who may be the guardian of, and invalid adult in marriage ... 22 

remote relation no priority over nearer relation in marriage of ... 24 

adult when to be treated as ... ... ... ... 26 

marriage according to law of Sunni school when voidable by ... 28 

sight of, on attaining puberty to cancel marriage ... ... 29 

where father liable for dower in respect of ... ... 64 

power of father as guardian to dispose of property of minor 64 

compensation and dower in Khula repudiation in I'ospeot of 165, 166 

right and liability of father in respect of, in Kh^a repudiation 165, 166, 167 
definition of ... ... ... ... — 301 

acts of . when valid ... ... ... ... 318 — 814 

—— when void ... .. ... ... 318 — 314 

responsibility of, for offences against person or property ... ... 316 

cases where, not responsible for his transactions ... ... ... 313 
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Pm 90 . 

where * guardian ean auihoriae a, to engage in trade ... .. 3117 

right of, authorised to trade ... ... ... ... ... ^17 

when csanohooee between father and mother ... A10 

Mlsropt^aontation— 

marriage under ... ... ... H7 

Mlssltiig Porsona-- 

See P^TBOfu 

Mortgage — 

effect of, where mortgagor not the guardian of infant’e property ... !234 
Mahomedan Law as to ... ... ... ... ... *2H5 

Mother — 

marriage with daughter or, of a wife when forbidden ... 17 

right of care and custody of child wife belongs to her, and not to lior 
husband ... ... ... ... 

right of husband to recover his child wife from custody of her ... 34 

cases where a, bound to suckle her child herself ... 

right of, to remuneration for suckling the child ... ... 2i>5 

right of, to custody of her child ... ... ... 210 

..^..when forfeited ... ... ... ... 211 

when liable for her chibrs maintenance ... ... 222 

maintenance of, when she marries a second time ... ... 227 

s. d0 facto guardian ... . ... ... ... .. 233 

Mufti- 

or law-giver ... . ... ... 317 

Munhat-ul Khallq— 

See Bibliography, 

Mutah-> 

where wife in lieu of dower entitled to ... ..,36 

where wife entitled neither to dower nor to ... .. 37 , 

when due instead of dower ... ... „ 66 

in Khula repudiation ... ... ... ... ... 161 

right of wife U*, in case of apostasy before consummation of marriage .. 173 

Mutali Marriage - 

temporary or, void ... ... ... ... ... ... 0 

Shiah and Sunni school as to temporary or ^ ... 10 

inheritance in .. ... ... .10 

N 

Mleee- 

marriage with sister, aunt and, when valid ... ... IS 
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92 

93 

Nlkah form- 

of marriftge amongHt MaboraeclanH ... ... 6- 

Nobility- 

acquired MUperior to that inherited ... ... ... 37 

O 

Oath— 

declaration on, for iiettleineiit of dower ... 
effect of htiitband'9, aa to repudiation 
conditions necessary to demand, of linn .. 
effect of separation consequent upon, of lian 

Oaths Act 

See Actg. 

Offenoea— 

responsibility of minor and a<iult lunatic for their, against persons and 
property... ... ... ... .. 315 

Old 

not affecting virginity of a woman ... ... ... ... 33 

Order— 

of guardianship, for minor and invalid adult in marriage ... ... 22 

Oudh XjawB Act— 

See Aetg, 

Ownership— 

of household effects how settled 
of property how' transferred 

P 

Paralysis 

repudiation by persons suffering from 
Faralirtlo— 


gift by, valid . 3 S 9 

Parents— 

duties of. towards child .. ... ... ... 2(>4 

maintenance of , by child .. ... .. 226—229 

maintenance of poor, when incumbent on child ... ... 227, 228 


obligation of children to maintain poor, is irrespective of their shares 228, 229 

Paternal Authority— « 

See Authof^i/, 

Paternity— 

where child born six full months from date of valid marriage ... 185 

and filiation ... ... ... ... ... 185— 204 


73 

247 

154 


...66, 67 
... 146 

186, 187 
... 189 


Nights - 

husband*! partition of, where several wives 
on a journey 
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Puttornlty — eont^d, 

where huftbaad denieH iegiiimaoy of a child ... ... ... 

of child bom of a void marriage before separation ... ... ... 19D 

of child bom of cohabitation by mistake ... ... ... IdO 

of child bom of a seduced woman ... ... 190 

of child bom of a woman observing Iddat ... ... ... 191 

of child born of a widow observing Iddnt ... ... ... 191 

of child bom of a young wife not subject to menstruation ... ... 192 

of child where wife claims to be pregnant when repudiated .. 198 

of child born to a young widow ... ... ... ... 198 

of child born within two years since repudiation or husband's death 194 

acknowledgment of ... .. ... ... 194 — 201 

doctrine of acknowledgment not applicable where, of a child is known ... 198 

acknowledgment of a foundling as to ... . .. ... ... 202 

Seo jR«iationghip, 


Payment— 

of dower where wife’s virginity is stipulated for ... ... 59 

of dower where wife’s beauty is stipulated for ... ... . . 59 

husband* liability for, of stipulated or proper dower . . . . 60 

of maintenance how regulate<l ... ... ... 101 

Penai OodfH- 
See Acts, 

Penalty— 

of husband contracting illegal marriage ... ... ... 79, 80 

where father refuses to provide maintenance of his child 222 


Peraon— 

when competent to contract marriage .. ... ... 4,5 

when held to be missing ... ... ... ... ... 820 

power of agent appointed by a missing ... ... ... 820 

power of judge to order sale of property of missing ... .. 321 

power of administrator to provide maintenance for relation of missing ... 821 

how long a missing, is to be regarded as alive ... . . 828 

procedure where the death of a missing, declared hy judge ... 327 

where a missing, discovered to be in existence or returns ... ... 827 

procedure where heirs or debtors of a missing, claim that ho is dead 827 — 828 
presumption as to life of a missing ... ... ... ... 822 

presumption as to death of a missing ... ... ... ... 828 

Pbtblffifli— 

repudiation by persons suffering from ... ... ... ... 154' 

PoMMSlOIl-* 

deed of eettlemont covering property not in, of settlor ... 42 

retention of • until dower satisfied ... ... ... ... 44 

retention of, until dower paid ... ... 45^ 
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of widow in lieu of dower ... ... ... ... ... 47 

widow's ri|^ht to teke, of her husband's real estate in lieu of dower ... 47 

of man*iage outfit during father's death illness ... ... ... 71 

in case of gift. Bee Gi/t <«). 

Fostponement — 

of separation for a year when granted ... ... ... 169 

iPreautnptlon-- 

of marriage ... ... ... ... ... 14 

cohabitation when not a, of marriage ... ... ... ... 20 

as to puberty of a girl ... ... ... ... 28 

as to dower ... ... ... ... 44 

when in favour of marriage ... ... ... ... ... 89 

of marriage where man and woman living as husband and wife ... 89 

of legitimacy from marriage follows the bed ... ... .. 196 

as to legitimation of a child how made ... ... ... ... 197 

as to whether a missing person is alive ... ... ... ... 322 

Principal - 

contract of marriage by agent when binds ... ... ... ;i5 

how far bound when agent exceeds authority ... ... ... .36 

ratification of marriage by ... ... ... ... 85 

obligation of, as to marriage contracted by agent ... ... ... 85 

liability of, to acknowledge marriago where larger dower settled by 
agent ... . . ... ... .. ... ... 86 


Pxrobato and Administration Act— 

8 ee Actg. 


Prodigral— 

bequest of , when valid ... ... ... ... ... 274 

validity of acta of a... ... ... ... ... 316 

Profusion— 

equality in respect of, or trade ... ... ... 38,39 

maintenance uf wife engaged in independent ... ... ... 93 

Promisws— 

of marriage when incomplete ... ... ... ... ... 3 

when party to marriage may retract, or agreement ... 8 

Prompt— 

division of dower as, and deferred ... 42 

when a dower to be considered as ... ... ... 43 


Prompt liower— 
See Xhnssr. 
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m 


of marriaro 

of marriaE® hf aolmowlodgmeiit 
aoknowlodgiiiK a son when, of Yoarriafre 
adrnowledicnaent when, of marriage 

teatimony of truatwortby Miicilim midwife in, of child'a birth 
identity 
of child's birth 


KT— 

... m 
m 
. m 

anti 
... liNI- 
IW— SOI 


Proper Dower— 

See Dow 0 r. 


Property - 

Muslim cannot act as guardian in the administration of the* of non 
Muslim ... ... ... .. ... ... ... 24 

while non- Muslim can act as guardian in the administration of the, of 
non-Muslim ... ... ... ... ... 24 

no portion of, given to a wife as dower can without her permission be 
given to another wife ... ... ... ... ... 42 

where cannot be made subject of dower ... ... 42 

where given to wife in her dower without being specified ... ... 42 

deed of settlement covering, not in possession of settlor ... 42 

priority of widow’s claim on her husband’s, in lieu of dower ... ... 44 

simple contract of money- payment for dower not necessarily giving 
right to wife over husband’s ... ... ... ... .,.45 

account of mesne profits of, held by wife in lieu of dower 46 

validity of gift of immovable, in lieu of whole dower ... ... 46 

widows’ right to purchase, as her own with dower-money ... ... 46 

widows’ right to sell, in possession in lieu of dower ... . .. 47 

where estate becomes the actual* of wife ... ... ... 61 

power of father, as guardian to dispose of, of his minor sons ... 6*4 

not the object of marriage ... ... . . ... ... 70 

husband’s authority in respect of wife’s ... ... 114 

power of wife in respect of her ... ... ... ,,, 114 

found in the person of a foundling ... ... ... 202 

sale of landed, of child by guardian when permissible ... ... 

sale of, by a Mafiomedan lady belonging to her and c.ertain minors ... 254 

when gnard Ian may sell his ward’s ... ... ... ... 254 

effect of mortgage where mortgagor not the guardian of his ward’s ... 254 

power of guardian to sell minor’s immovable ... ... 254 

sale of, by cfs /ucfo guardian ... ... ... ... ... 256 

oancellation of sale of minor’s... ... ... ... 255 

right of father to sell and purchase, for bis child ... ... 257 

suit against father for recovery of ... m. ... 256 

when held to be indivisible ... ... ... ... 2S2 

that may be lawfully given ... »» ... .« 262^260 

that can be bequeathed ... ... ... ... 274^ 

when testator can beqneath whole of his* to a single person 274 
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liability M to loM of, bequeathed ... ... ... 282,283 

vale of, by executor ... ... ... ... 384 — 303 

gift of. See Gift {$), 

Bee Begtieif, Legacy and WUU» 


FropcMMU. of Marrlagre — 

See Marriage and PropoBcU. 

Proposal-* 

words of, and acceptance by whom and before whom to be made to 
complete the transaction of marriage .. ... ... 5 

duties of woman to whom, of marriage addressed ... ... 8 

of marriage how contracted ... ... ... ... . . 8 

X«awfl Act— 

See Act$ 


Puberty- 

age of, to contract marriage under Mahomedan law in what depends ... 5 

age of, how to be determined ... ... ... ... 318 

guardianship ceases at the age of ... ... .. 319 

minor cannot choose between father and mother before ... 319 

Q 

Quality— 

of clothing how determined ... 105 


Radd-ul'Muhtar— 
See Bibliography. 

Raji Repudiation- 

See JRspudiafton. 

Ramaaan— > 

dehnition of 


R 


169n 


Ratification- 

power of child given in marriage as to its ... ... 5 

oflbctsof ... ... ... ... ... 35, 36 

of marriage by principal ... ... ... 85 


Rawaat— 

See Suokiing, 


age of, how fixed 


Radpiooal rlplkta- 

and duties of husband and wife 


318 


91—123 
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ll#ooY0(i'y 

of the unottiit where hoeheiid edvanoed meiatenenee before he Mt ... lOB 
wheie hueheiKl denies the marriage ... ... ... ... 109 

where hnehaad proves that marriage was diiHiolTed ... ... 100 

Beiffletratioii of Mnhamadan BCarrlaigee and Diworoee Act'- 

See AeU-- 


B^gnlaMon-- 

IV (Bom.) of 1827, «. 28 .. ... ... ... 2 

Helatlone— 

right of next nearest, to contract marriage the nearer i*elation being 
absent ... ... ... ... ... 24 

procedure where nearer, t^efuses the proposal of marriage of his minor ...24, 25 
contract of marriage where there are two, of the same degree ... 25 

validity of marriage contracted by remote ... ... ... H4 

when to provide maintenance of child... ... ... ... *222 

maintenance of poor ... .. ... ... 229 

Relatlonehip— 

testimony necessary to establish .. ... 20CI 

HellKlon-* 

child to follow his father’s . .. ... . 75 

of child born of marriage between a Muslim and a (Christian woman 
ora Jewess ... ... ... 75 

no inheritance lietween husband and wife where, different 78 

of child when husband or wife embraces Islam ... 7H 

of fatherless minor child when grandfather embraces Islam 7H 

difference of, when affects obligation of maintenance ... ... 230 

difference of, not affecting a bequest . ... ... 281 

Ite-marrla£re - 

with a woman repudiated three times when lawful ... 19 

with wife repudiated by one or two irrevocable repudiations ... 141 

legal effects of , on previous repudiations ... ... . .. 142 

effect of, during /ddo/ ... ... ... 179 

impediments to, where one of the two wives suckles the other ... 209 

Bamimeratloii— 

where a mother entitled to, for suckling child ... ... .. 205 

for suckling equivalent to a contract for hire ... ... 206 

where mother engaged to suckle her child ... ... ... 206 

for suckling not lost by father*s death ... ... ... ... 207 

diepute as to dower if arises after, but before consomniaiiofi ... 66 

mere arbitrary act of a Mahomedan husband ... ... .. 126 



522 


QMNMBAh XHBMX, 


WtmpndimtUm-^wnuL 

In respect of marri«||reA j^y MnUgh form 
where pronounoed during intoxioation 
by dumb man ... ... 

where husband considered incapable of pronouncing a valid 
right of minor’s father or minor himself to pronounce a valid 
how may be expressed 

deldgation of power of, to a third party 

effect of husband's signing an instrument of, before wife’s father 
writing where not necessary to the validity of a 
husband may give his wife an option of 
number of ... •„ 

by talak not complete and irrevocable by a single declai*atiou 

no special expression necessary to constitute a valid 

what constitutes a valid 

express formula for, defined 

Implied formula for, defined ... 

pronouncing of the word ialak three times when not a valid ... 
use of certain expression meaning not to be received back as 
conatitutes a valid 

exact words used in, are of vital importance 
r^;i, and its legal effects 
expression involving a revocable 
expression, involving a, by implication 

marriagO'tie not dissolved by a revocable, until Iddat completed 
when revocable and irrevocable 
different kinds of 

revocable, and its legal effects ... ... 

when a, is revocable 
when a, is irrevocable 

when a revocable becomes irrevocable ... 
with compensation irrevocable 
expressions that constitute an irrevocable 
when a vow of continence effects an irrevocable 


130 
... 130 
131— m 
... 132 


... 131 
131—130 


legal effects of irrevocable ... ... ... ... 140 

legal ofifeots of a final or triple ... ... 141 

re<marriage with wife repudiated by one or two irrevocable ... ... 141 

legal effects of re-marriage on previous ... ... ... ... 142 

not afiecting woman whose marriage is void ... ... ... 143 

definition of conditional and unconditional ... ... ... 143 

to take effect at a future time — explained .. ... ... 144 

with suspensive condition when takes effect ... ... ... 144 

effect of conditional ... ... ... ... ... 145 

effect of husband’s oath as to, where conditional ... ... ... 145 

^eot of suspended ... ... ... .. 14g 

where subject to two conditions ... ... ^ I47 

effect of wife’s declaration regarding ... ... ... X47 

how pronoonood ... ^ ... ... ^ ... 147 
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frithdfmw»l of .■ ... ... ... 147 

liffhe of hasboiid to empower hie wife to pronounce ... 147* 148 

wife when to deeidie where empowered between mointetionce or ... 14S 

operation of elnicle irrevocable, where wife ffiven discretionary power .. 149 

where a revocable, takes effect ... ... ... 149 

where wife exceeds her authority in number of . ... 149 

where wife does not adhere to the form of, authorised ... 180 

durinj^ illness ... 190459 

in other cases ... ... ... ... |54 

effects of irrevocable, dnrini^ husband’s illnesM ... ... ... 195 

by mutual consent of husband and wife in JPAttla form ... 15B40B 

de5nition of JTAolo ... ... 158. 159 

validity of ITAttla, inranted under compulsion ... ... 159 

conditions necessary in JTAula ... ... ... 159 

when a JtAtticr, can validly take place ... ... .. ... 150 

conditions’ that modify a JrAttia .. .. ... 159 

amount of compensation necessary in Khula ... ... 160 

6t subject for compensation in JTAuta ... ... ... . 160 

where KhuXa^ equivalent to irrevocable repudiation ... 160 

compensation where proposal of MThuia, emanates from husband ... 160 

judicial decree not necessary in Khula ... 160 

iTAfifa, where it emanates from husband ... ... ... 160 

Khula, where it emanates from wife ... ... ... ... 161 

withdrawal of Khula ... ... ... ... ... 161 

etfects of ATAuto, with compensation .. ... ... ... 161 

in Khula form when occurs before consummation of morria^fc ... 161 

in Khula form cancels nil debts arisinur from dissolved marriage ... 161 

maintenance in iTA Ida ... ... ... 161,169 

dower in Khula ... ... ... ... 161,162 

AfufoA in Khula ... ... ... ... ... ... 161 

effects of Khula, without compensation ... ... ... ... 162 

where dower is compensation for JTAtda ... ... ... ... 102 

suit for debts in Khula ... ... ... ... ... 162 

liability of wife to suckle and maintain child in Khula ... 169, 164 

custody of child in iTAiila ... ... ... ... 164,165 

child’s maintenance in iTAtt/a ... .. .. ... ... 105 

compensation and dower in Khula, in respect of minor ... 165, 166 

right and liability of father In respect of minor in Khula ... 165, 166, 167 

effect of Khula, offered by wife daring last illness ... ... ... 167 

in Khula form by wife legally incompetent ... ... ... 167 

liability of agent for compensation in JTAwls ... ... 168 

compensation in iEAulb, when payable .. ... ... ... 168 

compensation in Khula, where marriage void ... 168 

paternity of child bom within two years since, or hushand*s death ... 194 

Reatttutlofi of oonlugal rlgrlito-* 

See Cbf^^Mgal JSigAt# . 
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RatirmiMt— 

what con»titute» valid ... ... ,*.63 

leipal effect of valid ... ... ... ... ... 63 

where valid, not amounting to contamination of marriage .. ... 66 

Ratuni-' 

or takinir back wife how it i« oonatitiited ... ... ... 133 

right of , how to be exercised ... ... ... 134,136 

what constitutes a valid ... ... ... ... ... 134 

husband to inform wife about hit exercising the right of ... 134 

when the right of, ceasen ... ... 135 


Rewooable Repudiation — 

See Repudiation, 

Revocation > 

of a will how made .. . ... ... ... ... .. 28*2 

denial of a will not constituting ... ... 282 

of gift. See Oifi$. 


Sabasane'— 

marriage of a Muslim with, unlawful 


*31 


Sale— 

of landed property of child by guardian when permissible 233 

question of legal necessity in case of ... ... ... ... 2,33 

of property by a Mahomedan lady belonging to her and certain minors 234 
of property by ds /arfo guardian .. .. .. .. 236 

when a child can cancel, made by its father ... ... 236 

gift of property in consideration of ornament amounts to a ... 267 

gift for consideration is in effect a, and purchase ... ... 267 

of property by executor ... ... 304—305 


Seisin- 

transfer of, is unnecessary in hiba^bil-ewaz ... ... 264 

one of the essential acts for giving validity to a gift ... 265 

how effected ... ... ... ... ... _ 265 

Separation— 

postponement of , when a judge to grant ... ... 

suit for, on the ground of impotency ... ... ... lep 

right of vrif e to demand, for husband*s impotency ... ... 16) 

on account of hushand*s impotency ... ... 169 — 171 

on account of apostasy ... ... ... .. 172—174 

where a judge to pronounce ... ... ... ... ... 170 

effect of • for impotency ... ... ... ... ... 171 

when husband an 4 wife apostatise at the same time ... 172 
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deed of, oovering property not iti poeseasion of aettlor ... #2 

void but contract valid where unlawful thing settled aa dower . . 42 

baais of, in ca«e of dispute as to amount of dower ... ... ... 66 

declaration on oath for, of dower . . ... 66, 67 

Settlor— 

deed of settlement covering property not in possession of ... 12 


Sbarbd-Vllcay ah ~ 

See Bibliography. 


Shiah School- 

validity of marriage according to ... 10 

prohibits marriage between a Shia woman and non -Mussulman 16, 20, 75 

coiiti*act of marriage with a Christian not valid according to 20, 75 

requirements in fazooUs marriage acxiording to ... 28 

amounts of dower according to ... ... 40 

option as to time when amount of dower may be fixed according to ... 41 

repudiation in marriage by the Mutah form .. ... ... 125 

right of mother to the custody of her daughter according to 217, 218 

when mother is deprived of such custody ... ... 218 

right of father governed by, to the custody of his children ... ... 218 

gift of a house for residence is governed by the rule of the Sunni school 252 

where rule of, silent rule of Sunni school applies ... ... ... 252 

validity of gift of undivided property according to ... 258 

as to transfer of property where possession taken under invalid gift ... 254 

right to dispose of property by will according to ... ... ... 277 

Slater (a)— 

marriage with, aunt and niece of a wife when not valid ... 18 

marriage with two, under one contract when void ... ... 80 


Special Marrlase Act- 

See Aci$. 


Staisworahlppers— 

marriage of a Muslim wdth, unlawful ... ... ... 20 

Status— 

of husband and wife at first Christians and subsequently Mahomedatis 14 
where custom fails reference to be made to, of woman and amount 
of 6xed dow'^er ... ... ... ... 48 

acknowledgment of a child as son gives the child, of a son . . 107 

of an heir how determined ... ... ... 200 

Suckling— 

of the child by mother ... ... 

whene a mother entitled to remuneration for, of her child ... 205 
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Pa94^ 

liability of father to provide a wet-nar«« for child’s . • 205 

during Iddat ... ... ... ... •• 205 

remuneration fot\ equivalent to a contract for hire 206 

alter expiry of /ddof ... ... .. ... .* 206 

remuneration for, not lost by father’s death . .. -• 207 

effect of , regarding prohibition to marriage ... ... .. 2(i6 


Sait- 

general rules to form decisions in, regarding marriage, &c. . 

for jactitation of marriage lies in a civil court 

limitation for, to realize prompt dower ... 

limitation for, to realize deferred dower 

by widow against estate of hot* late husband to realize dower 

for dower by heir of a widow 

for restitution of conjugal rights when not maintainable 
limitation in a, for recovery of a wife 

for restitution of conjugal rights ... 

for separation on the ground of impotency 
in respect of missing person’s property 


7 

44 

45 

46 
62 

119 

122 

122 

166 

323 


Suitor- 

right of, to see face and hands of intended bride before marriage ... 3 

claim of, for sum advanced for maintenance of woman 68, 69 


Tsfrik- 

or formal separation 


Tulhirat-ta-Ahmodia- 

See Bibiioffraphi/, 


T 


169 


Tafwami— 

or wife’s power to repudiate herself ... ... ... 147 


Tstitavl'- 

See Bihiiographff. 

Tulak- 

signifioation of the word ... .. ... 129 

Tmnlik- 

deftned ... ... ... ... ... 248 

TualLiliul Hamiiltali ~ 


Bee BUtlioarankw. 
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Fasfcator- 

right of » to giire preference to one heir o¥er another ... ... ^S79 

death of, caii«ied by a person in whose favour a bequest was made . . 279 

liability of, whore loss of object bequeathed while in bis possession 292 

right of, having heirs to make a bequest ... .* .. 292 

where bequeaths an unspecified share subject to variation ... ... 294 

where bequeaths a thing definite and specified two-thirds having perished 2B5 
where bequeaths a specified sum having a debt against the estate . , 2B5 

where bequeaths right of residence in or rents of a house . 296 

where bequeaths usufruct to .one and property to other person , . , 288 

cannot restrict functions of executor .. ... 291 

revocation of executorship by ... . . 296 

Testimony— 

uf trustworthy Muslim midwife in proof of child’s birth aud identity 194 
necessary to establish relationship ... .. 2^)0 

Trade- 

equality in respect of profession or 3H, 20 

whore a guai-dian can authorise a minor to engage in .. 317 

right of minor author ize<l to .. .. ... 317 

Tranaaction— 

of gratuitous nature when and how far valid 289 


Tranafer— 

of possession of property subject of gift. See (Jift (tt). 

Tranafer of Property Act— 

See Actn. 

TJ 

U mdat-ul>Riay ah— 

See Bibliograjthy. 

Unoonditlonal repudiation— 

See Repudialion, 

V 

Verbal Oontraot- 

See Contrart, 

VUayat- 

Seo Authority. 

ViriTln— 

consent of, consulte^l by distant relation as to her man ifige how to lie 


expressed . . ... 32 

when wife to be treated as ... ... 33 

Vlrsinity-- 

accident not affecting, of a woman .. *«. 33 

payment of dower where wif^s, is stipulated for ... 59 
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VlrtM-o 

oqttfilitf in retpect of, or otherwise ... . . ... ... 38 

Void MarrlABoo— 

Boo Mnrf*ia{f^. 

W 

Waiver— 


of widow's elaiin to dower .. ... ... ... ... 62 

Ward— 

riifht of. to demand (]ifl.solution of niarriapro contracted by {guardian 27 

right of, compelled in marriage to cancel contract at puberty ... 28 

separate contract by separate guardian for marriage of the same .. 83 

marriage of guardian with his adult, when void . .83 

testimony of guardian against his. where marriage is denied Bs 

executor must provide reasonable maintenance for his 307 

when executor advances maintenance of, from his own fund . . .. 308 

when executor can deliver property to ... . . .. ... 311 


Wasaya— 

See With. 

Waal- 

See Kx§eutor8, 

Waaiatnamah 

See Will. 


Wet-nurae— 

liability of father o provide a. for child's suckling... ... 2(>5 

where a hired, may be compelled to renew her agreement ... ... 207 

Widow— 

when proposal of marriage allowable to obtain hand of ... 2 

con trfkct of marriage with, when not lawful ... ... ... 2 

marriage with, when invalid ... ... ... ... ... 

right of, to claim the balance of dower for marriage ... ... 0 

priority of the claim of, on her husband's property in lieu of dower ... 44 

lien of Mabomeden, for balance of dower ... ... 44 

right of, to dower is personal and does not pass to purchaser of estate .. 46 

suit by, against estate of her late husband to realize dower ... 46 

right of, to purchase property as her own with dower-money . 46 

right of, to sell property in possession in lieu of dower . . ... 47 

right of. to take possession of her husband’s real estate in lion of dower 47 

right of, to dower where there is no deed to that effect .. .51 

suit for dower by h*!>ir of a .. ... ... go 

right of heir of, to demand dower from husband's heirs ... ... 63 

not entitled to maintenance ... ... 

paternity of child born of a, observing /<lclaf ... ... 191 

position of, in respect of deceased husband’s estate... . ... 232 
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WlfSd— 

liabilities of basbanil iui<I» by establishment of marriaiie 11-^12 

cohabitation as husband and, is evidenoe of marrlai^ ... 14 

marriai^e with daut^hter and mother of a, when forbidden ... 17 

marriage with sister, aunt and nieoe of a, when not \'alld .. ... IS 

when marriage with fifth, unlawful ... .19 

when to be treated as virgin ... . . ... ... ... 33 

no portion of property given to a, as dower, can without her permission 
be given to another wife ... ... ... ... 42 

where property given to, in her dower without being specified 42 

lien of, on her husband’s estate in lieu of dower ... 44 

claim of, to full amount of dower discussed .. .. 45 

time when right of, to dower is acquired ... 45 

simple contract of money payment for dower not necessarily giving 
right to, over husband’s property ... ... ... ... 45 

account of mesne profits of property held by, in lieu of dower , . 46 

gift of immovable property to, in lieu of whole dower ... ... 46 

cases where, entitled to proper dower ... 49 

right of, to remit her claim to dower .. ... 52 

power of adult, to remit dower in her husband’s favour ... ... 52 

right of, to additions made to dower ... ... . . 52 

right of, over whole dower once perfected never forfeite<l .63 

right of, to dower and its increase, where repiidintefl before consum- 
mation of marriage ... ... ... ... 54 

where to restore dower to husband . . ... ... 54 

right of, to dispose of dower ... . . ... 54 

when entitled to stipulated dower . .. ... ..55 

when in lieu of dower entitled to 3/ufa5 ... .56 

when neither entitled to dower nor 3fwfa/* ... .. 57 

payment of dower where virginity of, is stipulated for ... ... 69 

payment of do wer where beauty of, is stipulated for ... ..69 

liability of husband to pay the stipulated or proper dower to, even in 
absence of stipulated virginity ... ... 69 

who may receive dower on behalf of a minor .. ... ... 60 

dower is the sole property of ... ... ... ... 61 

where estate becomes the actual property of ... ... 61 

right of husband in case of gift of dower .. ... ... 61 

not to be compelled to relinquish her dower ... ... 62 

where can claim dower either from husband or surety ... ... 64 

claim of, to prompt dower after her surrender to her husband ... 65 

claim of, in respect of dower which is lost .. ... ... 65 

validity of marriage where a Christian, married to a Muslim becomes 
a Jewess and eic# esrsd ... . . ... ... 75 

when proper dower in full to be paid to ... ... .. .. 67 

right of Muslim with a Muslim, to marry a Chiistian woman or a 
Jewess ... ... ... ... ... ... ... 74 

marriage of non^Muslim where, embraces Islam ... 76 

testimony of, where dispute as to actual marriage ... ... 67 
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acknowledging a woman as* when proves the marriage ... 89 

acknowledgment as, roust be distinct and nnmistakable ... 89 

husband's duties towards ... ... ... 91 — ^91 

one, may abandon her rights in favour of another .. ..*93 

remedy of , in case of her husband's unjust treatment ... 94 

when deemed to be rebellious ... ... ... 99 

right of, to demand wages from husband for cooking ... 104 

when entitled to demand clothing from husband ... .. ... 104 

clothing and lodging of ... ... 104—107 

when can claim a new garment ... ... ... 104 

when to be provided with a separate dwelling or apartment ... ... 105 

when cannot be compelled to provide lodging to husband's relation or 
children ... .. ... . 105 

when can claim to be removed to another dwelling ... 105, 106 

where husband bound to provide another dwelling or a companion for his 106 
what articles a husband bound to provide for his .. 106 

when may release her husband from paying maintenance .. ... 113 

cannot sot off her debt against maintenance . .. • • 11*^ 

contracts by, when valid ... ... .. ... 114 

not bound to contribute anything towards household expenses ... 114 

power of, in respect of her property .. ... 114 

husband must not use violence towards his, for her fault ... 115, 116 

rights and duties of, towards her husband 117—1*23 

who may refuse her person to her husband ... 117, 118 

decree for recovery of ... * .. ... 122 

limitation in a suit for recovery of ... ... .. 122 

when may leave her husband's house without permission ... 122 

right of, to visit her relation ... .. ... 122,123 

right of, to attend her sick father ... .. ... ... 123 

cost of litigation due to. against her husband ... .. . .. 130 

liability of to stickle and maintain child after Khula repudiation .. 163 

liability of, where articles of compensation perish before delivery .. 163 

when may keep her child born of dissolved marriage until of age ... 164 

right of, as to ffasano/i . .. ... ... 164,165 

right of, to the estate of a person acknowledging a child as his son 195 

right of, to remove child entrusted to her custody during and after Iddat 219 
right of, to acknowledge debt, legacy or »hare when repudiated at her 
request .. ... .. ... ... . 291 

release of a debt by, in favour of husband in her last illness when valid 291 

WllKa)- 

or tCHuapa ... ... ... ... 271—293 

nature of a ... ... ... 271—283 

condition requisite for validity of a ... . . . 271 — 283 

persons capable of making a ... ... ... 271 

fixation of signature as a csonsenting party gives validity to a ... 271 

legal effect of omission to put a, in writing ... ... ... 272 
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P0I0§* 

polioy of Mahomodnii \mw u to dloimal of proper^ by STS 

M to poymoat of mootlkly allowonco to % oortoio ponon after tortatrtaVi 
d e ath ••• ••• ••• *#• STS 

not signed : validity of ... ... ... »• STS 

who can exeonte a ... ... ... ... ... ... STS 

legatee must be living or oonoeived at the Uom of ... ... ... STS 

object bequeathed by, muat be sueoeptible of being tranalerred ... STS 

made in favour of lawful son of teetator'e eldeet son not then bom ... STS 
disinheriting nearest relations and leaving whole property to nephew f 
effect of ... ... ... ... . . ... 276 

right of testatrix to make a, of her whole property ... ... 276 

diverting all property of testator from his next heirs invalid... ... S76 

to a stranger of one-third of testator's property valid ... ... 276 

to strangers and relations : validity of ... ... ... 277 

extent of executor’s power over testator’s property unclor ... 277 

Hidaya os to disposition of property by ... ... 277, S78 

appointment of an infidel executor does not invalidate a ... ... 296 

WitnennCes)— 

qualification of, present in contract of marriage ... ... ... 6 

deaf man not a qualified, to marriage ... ... ... ... 7 

number of. necessary where a father present at the marriage of his minor 
daughter ... ... ... ... ... ... 7 

contract of marriage before, asleep or Intoxicated not valid ... ... 7 

necessary when a father gives his adult daughter in marriage ... 7 

effect of marriage oonti’acted without, or legal conditions ... ^14 

for appointment of agent for marriage ... ... .. ... 34 

for determination of proper dower ... ... ... 60 

in marriage of a Muslim with a Christian woman or a Jewess 74 

necessary in a Mahomedan marriage ... ... .. ... 82 

evidence of, being descendants of parties not admissible ... ... 88 

necessary to prove birth of child born v^thin two years since repudiation 
or husband’s death ... ... ... ... ... 194 

testimony of, necessary to establish relationship ... ... 200 


Woman-- 

when proposal of marriage can be made to a ... ... ... 1 

proposal of marriage to a, observing JdcUU .. ... . . 2, 4 

duties of a, to whom proposal of marriage addressed ... 8 

marriage of a Mahomedan, to a second husband during first husband’s 
lifetime .■ ... ... 16 

union with a free, after marrying four slave girls is not the fifth 
marriage ... ... ... .. ... ... 19 

marriage of a Muslim with non-Muslim, when lawful ... ... 20 

Shiah and Sunni school as to marriage between a Mussalroan, and a man 
not of her religion ... ... ... ... ... 20 

continued cohabitation between a Mahomedan and a Hindu, not a pre- 
sumption of marriage 


20 



IHDBX. 


Wcmmai'-’-tieneid. 

vtiXidity ci marriage <»f Iniaiie, c<mtnieted by her eon 

right of option of| to cancel marriage how to he exeroieed 

marriage of* against wish of Asab relation how to be Impngned 

ooDsent of adnlt, essential in marriage ... 

silenoe does not amonnt to consent in adult 

when to be treated as Tirgin ... 

. remedy of agent to realize guaranteed dower paid to the 
obligation of agent authorised by, to give her in marriage ... 

' inferiority of, not rendering marriage invalid 
conditions necessary to make a man equal of a rich 
power of guardian of, to cancel marriage 

status of, for determining dower ... ... 

married without dower entitled to proper dower ... 
claim of suitor for sum advanced for maintenance of 
when to return gift or dower advanced with a view to marriage 
maintenance to a, observing Iddat with a view to marriage 
. marriage of Muslim with a Christian, or Jewess ... 

Muslim, only to marry a Muslim husband ... ...» 

religion of child born of marriage between a Muslim and a Christian, < 
a Jewess 

validity of marriage with, already married or in Iddnt 

right of, to marry another man where repudiated by her husband 

contract of marriage by agent authorized by 

where must observe Iddat for seven months ... 

/ddof of a pregnant ... 

paternity of child born of a, observing Iddat 
paternity of child born of a seduced 

observing Iddat when asserts that she bore a child within two years 
where a married, claims to have given birth to a child 
acknowledgment by a, neither married nor observing Iddat, of a child 
unknown parentage as son ... 
where a, acknowledges a foundling as her son 


flouvll Arham— 

or uterine relation 
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